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The Bank Officers 


Oath Bill, Senator Humphrey’s bill 


to amend the New York 
banking law relative to the verification 
of bank reports by permitting bank offi 
the 
belief,” 
which recently passed the Senate, has 


cers to swear to their reports ‘‘to 
best of their knowledge and 


been defeated in the Assembly, failing 
The meas- 
ure received 75 ayes to 55 noes, but 76 


of passage by a single vote, 


votes were necessary to pass it. 

Section 20 of the Banking Law pro- 
vides that “‘every such report shall be 
verified by the oath of the president and 
cashier or treasurer of such corporation 
or by such individual banker, to the 
effect that the same is true and correct 
in all respects,” etc. It was urged on 
behalf of the amendment that it was 
impossible for a banker to know posi- 
tively the value of every asset in the 
bank; and also that it afforded necessary 
protection to officials who had to depend 
a great deal on their clerks, The op- 
ponents of the bill expressed dislike to 
relax any of the restrictions and safe- 


guards that the reports of banks are now 
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subject to, and they charged that the 
bill would permit state bank officials to 
easily deceive the public; they could 
swear up the value of their buildings 
aad real estate to phenomenal figures, 
and swear the same property down to 
the assessors, and still escape punish- 
ment for perjury. 

the law of New 


If we understand 


York correctly, as interpreted by the 
New York Court of Appeals, there is no 
materiality in this proposed legislation, 
the best of 
my knowledge and belief” are present or 


absent in connection 


for whether the words ‘‘to 
with an affidavit 
that a report “‘is true and correct in all 
respects,” the effect and purport of the 
oath is precisely the same. 

In Pratt v. Stevens, 94 N.Y. 388*, the 
New York statute in case of assignments 
for the benefit of creditors, provided 
that the inventory should be verified by 
an affidavit made by the debtor, that 
the 


same “‘is in all respects just and 


true.” The affidavit in question had 
added ‘‘to the best of their knowledge, 
information and belief.” It was insisted 
that the affidavit of verification was de- 
fective and not a compliance with the 
statute, in that it was not sworn to pos- 
itively. The court, however, held that 
the affidavit substantially conformed 
to the provisions of the statute. We 
quote from the opinion, 

‘*The affidavit of the debtor, in this 
case, on its face is to the effect that the 
inventory is in all respects just and true, 
The addition of the words ‘to deponent's 


*Also 11 B. L. J. 116. 
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best knowledge, information and belief’ 
does not modify or detract from the 
words previously employed. The gen- 
eral rule is that an oath taken before a 
competent officer merely verifies the 
truth of the facts stated, according to 
the best knowledge, information and 
belief of the affiant. The positive affirm 
ation of the fact sworn to in an affidavit 
is in most cases supposed and under- 
stood to be according to the best know- 
ledge, information and belief of the 
witness. In the case at bar this would 
be so if the statement was unqualified, 
It is not any the less’ so because it is 
qualified. The statute requires that the 
values must be given by the debtor ac. 
cording to his best knowledge, and as 
such values may depend upon informa- 
tion and belief, it is difficult to see how 
they can be given as absolutely true. 
The affidavit here is as absolute in fact 
and in law, as if the additions made had 
not been inserted. We do not think 
that it was the intention of the law 
makers to provide for an affidavit only 
as to facts which are within the know- 
ledge of the debtor, and to preclude 
entirely such information as he may 
have derived from others, The statute 
merely requires such an affidavit as 
would usually be made by persons who 
had general knowledge of the transac- 
tion in regard to which they swear, and 
not an absolute and unqualified assertion 
of positive knowledge. If the affidavit 
made was false and untrue, and upon a 
trial for perjury it was proved that the 
debtor had neither knowledge, inform 
ation and belief, there is no good reason 
why a conviction could not be had for 
the offense charged.” 


illustrated and 
applied is that while an affidavit may be 
positive in form, i.e. ‘‘true and correct 


The rule of law here 


in all respects,” the implication always 
goes with these words that it is “faccord- 
ing to the best knowledge, information 


and belief of the affiant;’” hence whena 


bank officer verifies a report in the posi- 


tive form, it has the same meaning as if 
these qualifying words were expressly 
added. 
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In the case of the national banks, the 
Statute calls for reports of condition 
‘ verified” by the oath or affirmation of 
president or cashier. 


form of verification is 


The stereotyped 


cashier of the above named bank, do solemnly 
swear that the above statement is true to the best of 
my knowledge and belief. 

In the form of verification prescribed 
for the state banks, the New York Su- 
perintendent of Banking does not insert 
these qualifying words, although he 
might do so in view of the decision 
above quoted, and the affidavit would 
then express the qualification which the 
law now implies. Whethera verifying 
the 


prescribed form of his own motion, over 


officer might add these words to 


the objection of the superintendent, 
would depend, we think, upon whether 
be considered as 


the verification is to 


part of the report. Section 20 of the 
banking law provides that ‘‘every cor- 
poration * * * shall makea written 
report to the superintendent of banks én 
such form and containing such matters 
as he shall prescribe,” and if the verifica- 
tion is to be regarded as part of the 
report, the superintendent would seem 
to have complete control of its form in 
virtue of the above language and power 
to prescribe and require a form without 
If, on the 


other hand, the report is to be regarded 


any such qualifying words. 


as something complete in itself, and the 
added 
then any form of verification which would 


verification something thereto, 
substantially comply with the law would 
be sufficient and, as we have seen, the 
added words ‘‘to the best of my know- 
ledge and belief’’ would be a legal com- 
In view of the 
the 


banking law provides a penalty of $100 


pliance with the statute. 
fact, however, that section 2t of 


a day for failure to make a report “‘or 
to include therein any matter required by 
the superintendent,” it would hardly be 
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advisable for any bank officer to test the 
question whether he could substitute his 
own form of verification for one pre- 
scribed by thesuperintendent, especially 
when it appears that the positive form 
now prescribed, really means in law that 
the affidavit is not made positively but 
to the best of his knowledge and belief 
and that no substantial change in its 
purport would be effected by the addi- 


tion of such qualifying words. 


Countermand of Over- 
drawn Check and re- 
striction of subse- 
quent deposits—lIil. 


It has long been a 
rule of law in Illinots, 
as is known to all the 
bankers in the state, that when a de- 
positor draws and delivers his check 
upon his bank to a bona fide holder, it 
constitutes an assignment of the amount 
to the holder, and the drawer is, there- 
after,powerless to prevent the holder 
from receiving payment, by ordering his 
The bank 


is obliged to pay, if in free funds, and 


bank not to pay the check, 


the checkholder can compel the bank to 
pay, should it refuse in an action on the 
check. 

The supreme court of Illinois has just 
rendered a further decision in amplifica- 
tion of this rule, which deserves the 
attention of bankers of the state, having 
been taken to the highest court upon “a 
certificate of importance” granted by 
The 
and delivers his 
at which 
time his deposit is insufficient to meet it. 
In other words, A issues an overdraft on 
his bank, 
sented, A deposits money which makes 
The 


the appellate court, first district. 
case is this: A draws 


check to a bona fide holder, 


But before the check is pre- 


the account good for the amount 


deposit thus made is, however, coupled 
With the instruction that it must not be 
used to pay the particular outstanding 
check, and the bank, agreeing to this 
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instruction, refuses payment when the 
check is presented, although the drawer 
then has sufficient funds to his credit to 
meet it. 
holder is entitled to payment; and that 


The decision is that the check 


.the instruction and agreement, restrict- 


ing the use to be made of the subsequent 
deposit, does not affect the checkholder’s 
right thereto. The principie would be 


the same if, when the check was first 
delivered,the deposit was sufficient, but 
before presentment had been drawn 
out, and afterwardsa new deposit made, 
coupled with the instruction not to pay 
the check. 

Whether this decision, restricting a 
depositor’s power to control the dispos- 
ition of money which he deposits in 
general account in bank, to the extent 
of preventing him from exempting it 
from subjection to outstanding checks, 
is right or wrong in principle, we will 
not discuss. The appellate court of II- 
linois, whose decision* is overruled by 
the supreme court took the view that 
an agreement between bank and depos- 
itor controlling the disposition of subse- 
quent deposits, entered into between 
bank and depositor at a time when both 
parties were entirely free to act, and 
before the bank was under any liability 
whatever to the checkholder, was one 
that banks and depositors are at liberty 
to make, and should be upheld by the 
courts. The full reasoning of the su- 
preme court of Illinois, to the contrary, 
denying the validity of such an agree- 
ment as to outstanding checks, can be 
seen from the opinion published in this 
Right or 
established by the supreme court is now 
the law of Illinois, and as such, should 
be known and comprehended by the 


bankers of the state. 


number. wrong, the rule 


*B. L. J. Sept. 1897, p. 520. 
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Set off against de- 
ceased depositor. 


We publish this number 
a very interesting decis- 
ion of the supreme court ot California, 
decisive of the rights ot a bank in that 
State in the following situation: 

A depositor in a bank dies, having 
$5,000 on deposit at the time of his 
death, and the bank holding his note, 
not yet matured, for $10,000 When the 
note matures, the bank applies the $5,- 
ooo in part payment of the note. The 
executrix, who has received letters tes- 
tamentary, shortly after maturity of the 
note, sues the bank for the $5.000 de- 
posit, contending that it has no right to 
set it off as part payment of the note, 
but that the bank must immediately pay 
over the deposit to the estate and await 
the due course of administration, before 
realizing upon the $10,000 note. 


This situation is one which not infre- 
quently confronts banks in all the states 
upon the decease of depositors, leaving 
a balance on deposit, but indebted to 
the bank upon paper not yet matured, 
and it becomes an important practical! 
question whether the bank’s funds rep- 
resented by the note are to be entirely 
tied up, in many instances long after 
maturity, only to be realized at the end 
of a slow process of administration, or 
whether the deposit of the deceased may 
in such circumstances, be utilized by 
way of payment. In its opinion, the 
supreme court of California cites the 
law and statutes in several of the states, 
governing the subject, affording, there- 
fore, a very useful review of the law. 
The decision is, that under the statutes 


of California, the bank had a right to 


set off the note, which had matured be- 
fore commencement of the executrix’s 
action for the deposit, as a counter- 
claim; hence, the estate is not entitled 
to the deposit, which may be retained 
by the bank, and the balance of the note 
collected in due course of administra- 


tion, The bank’s right to the deposit being 
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adjudged under the statute of set off and 
counterclaim, the court found it unnec 
essary to discuss or decide the further 
question whether the bank had a right 
to apply the deposit under the doctrine 
of bankers’ lien. 


Proposed Bank Law A proposed banking 

eo law for Maryland has 
been formulated by a committee of the 
Maryland Bankers’ Association and has 
been presented to the Legislature and it 
prompt passage urged. The law pro- 
vides for the examination of banks, re- 
ports of condition, and other features 
regulating the conduct of the business. 
Its object and the necessity for such a law 
is explained by Mr. Lawrence B Kemp, 
president of the Commercial and Farm- 
ers’ National Bank of Baltimore, as fol- 
lows: 

“The necessity for this bill grows out 
of the present laws governing State 
banks having no penalty attached for 
non-compliance therewith, and hence are 
virtually no laws at all. The old act re- 
quires no examinations, and the bank 
operating under them need not publish 
a report of its condition if it does not 
wish to. In other words, there is no pro- 
vision for the safety of the public by 
which institutions of this character can 
be called to account. The aim of the 
bill was to present in the simplest form 
the necessary points to surround good 
banking, namely, State supervision by 
the State Treasurer, the appointment of 
a State bank examiner by the treasurer, 
with the approval of the Governor; five 
sworn reports yearly, as provided by the 
National Bank Act for national institu- 
tions, and by most of the States of the 
Union by their State Bank Commis- 
sions; the banks located in the country 


to keep a 15 percent. reserve, and in the 
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city 25 per cent. reserve, portions of 
which reserve to consist of cash in bank, 
the rest of it to be carried in the town 
in which the bank does business, in Bal- 
timore city, or with large city banks; 
to limit loans to to per cent. of the paid— 
in capital and the surplus of the insti- 
tution, 

‘**The only legislation asked for in re- 
the 
connection was to apply where they 


gard to trust companies in this 
received money on deposit subject to 
check,thus fulfilling the offices of a bank 
proper.” 


> 


Statementsto the The attention of tellers 


public of tellersand 
clerks. 


and discount and col 
lection clerks of banks is invited to the 
opinion in the case of Oppenheim v. the 
West Side Bank, published in this num- 
ber,which gives an instructive statement 
of the law as to the binding nature of 
the statements made by tellers and clerks 
to customers and the outside public, in 
answer to inquiries concerning the ‘‘good- 
ness,” genuineness, and thelike,of checks 
drawn on the bank,and concerning paper 
The 
decision shows upon what matters they 
are authorized to speak on behalf of the 


bank, and the extent to 


left with the bank for collection 


which their 
statements will bind the institution. 

In the case before the court,a customer 
of the West Side Bank in New York had 
been tendered by the payee, a check on 
Philadelphia, concerning the worth of 
which he was a little suspicious, owing, 
probably, to the character of the party 
The check 
was for $80.00 and was tendered for a 
debt of $5.00 which necessitated the re- 
turn of $75.00 change. 


from whom he received it. 


This the cus— 
tomer did not propose to advance until 
he was sure everything was all right. 
So he deposited the check in the West 
Side Bank stating he did not want credit 
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unless it was “all right’, and desired to 


be sure of that fact before paying over 


the money. The check was forwastQéd 
to Philadelphia and the West Side Bank 
was advised of its collection and credit. 
The customer thereafter called at the 
bank and asked the discount and col- 
lection clerk if the check was ‘‘all right”, 
informing him the person present was 
‘the man he had to give $75.00 change 
to." The clerk after looking “at some 
book” stated the check was ‘‘all right’’ 
and the customer thereupon paid over 
The check 


had in reality been raised from $8.00 


the change to the payee. 


and when this fact was discovered, the 
bank charged the amount back to its 
The latter contended 
bank had no right to do this, because the 


customer. the 
collectionclerk’s statement that thecheck 
was “all right” was binding on ic. 

The decision is that the duties of the 
discount and collection clerk related 
solely to the discount and collection of 
commercial paper, and his response that 
the check was ‘‘all right” must be lim- 
ited to the fact of payment by the drawee, 
and did not extend to the genuineness of 
the body of the check; hence, the bank 
was not bound by his statement 
prevented from alleging the forgery and 
charging the check back to its customer, 
Thelimit of acollection clerk’s authority, 
it is shown,is merely to furnish informa- 


nor 


tion regarding the payment or non. pay- 
ment of commercial paper presented for 
collection and it does not extend to giv- 
ing assurances as to the genuineness of 
the body of such paper. 

The court fortified 
reference to,and citation from, the cases 
involving the authority of bank tellers 
as to statements to the public, in cases 
where information is asked concerning 
checks drawn on the bank, (the subject of 
inquiry and statement in the case de- 


its decision by 
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cided concerning not a check on the 
bank itself, but a check on another bank 
taken for collection.) The statements as 
to checks drawn on the bank itself for 
which the bank would be bound, it is 
shown, must relate to facts within the 
knowledge of the teller, and these are in 
general two:—the genuineness of the 
signature of the drawer, and the suffici- 
ency of the amount on deposit to meet 
the check. If the teller goes further, 
and gives assurances as to the genuine- 
ness of the check in other respects, he 
goes beyond his authority and his state 
ments are merely expressions of his own 
Opinion, and do not bind the bank. In 
one of the cases cited, the teller of a bank 
pronounced a forged certification to be 
genuine, The bank was 


this 
statement because it was of a fact pecu- 
liarly within his knowledge. 


held for 


reduc- 
rates of interest 
upon balances in bank is becoming quite 
general. Among the latest instances are 
the following: The banks in the Louis- 
ville Clearing House Association have 


Reduction of The movement in 
Interest Rates. 


tion of 
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agreed that after March 1 the rate paid 
on deposits be 2 per 
stead of 21% per cent., as formerly. At 


will cent. in- 
Erie, Pa. ,the banks have issued notices 
of a reduction to 2 per cent. of the rate 
paid on new deposits. At Rochester, 
N. Y., the savings banks have been dis 
cussing the expediency of reducing the 
David 


Hoyt of the Monroe County Savings 


rate of interest to 312 per cent. 


Bank is quoted as saying: 


“Some four months ago there was begun an 
this city 


agitation among the savings banks of 


on that subject, ard at the present time we 


seem to be no nearcr a solution than we were at 
the beginning. There are a number of reasons 
why it should be done. Surplus funds are very 
large atthe present time, But the « 

which has been appointed by the different b 

ing institutions to confer on the subject d 
settle the 


seem to have been able to matter as 


yet. In case a change should take effect it 

probably be on the first of June, but the fact as 
to whether all the banks will come to the new 
rate by thattime or not has not yet been sec- 


tled.” 

The above merely illustrates what has 
been going on for some time all over the 
country, a general settling of interest 
at a lower rate. 


A BANK CLERKS’ DEPARTMENT. 


The editor of the Journal has had in contemplation tor some time the establishment of a 


bank clerks’ department,to be published monthly in connection with the Journal 
bank employees who subscribe tothe Journal is on the increase, and from time to time we 


rhe list of 
receiv¢ 


questions and communications from this class of our readers concerning matters connected with 


their special field of work. 
formation upon the elementary 


A department such as we propose would be useful in conveying in- 
law of banking and 


commerce, and the established customs and 


practices, knowledge of which is necessary as a part of the qualification needed for advancement, 


especially that the bank clerk may 


be fully equipped to safeguard the interests of the bank in 


transactions with the outside world, which, from his advanced position, he would be called on to 


conduct. 


In addition,no publication now devotes adequate space to the vast interior concerns of 


banking, in which a large part of the lifetime of thousands of bank employees is daily spent. 
To make a department such as we propose successful,it is necessary .o have the co-operation 
of bank clerks, and we invite suggestions from any of our readers who may be interested concern- 


ing the scope of the proposed department. 


We would also welcome contributions upon any branch 


of the bank clerk’s work, deemed suitable for such a department as we propose. 


It is designed 


lished in this department. 


that the course of lectures for bank clerks on banking and commercial 
now in course of preparation and to be delivered during the coming fall, will be 


law, 


thereafter pub- 





LOANS TO OFFICERS AND DIRECTORS. 


THE REGULATION OF LOANS TO OFFICERS AND DIRECTORS 
OF NATIONAL BANKS. 


The following ‘‘act for the better con- 
trol of, and to protect the safety of na- 
tional banks,” has passed the House of 
Representatives and is now pending in 
he Senate of the United States: 

That no national banking association 

all make any loan to its president, its 


president, its cashier, directors, 01 


{ it 


S ¢ lerks, tellers, bookkeepers, 


servants or other persons in its 
vy until 


" 
bhOoan, 


the proposition to make 
stating the amount, terms 
urity offered therefor, shall have 
vy the person 


the 


ymmittee 

pted and 
se present 
then not in 
the amount now allowed by 
such meeting the person mak- 
aj plicatl m shall 


not be pres 


1e said acceptance and approval 
which 
upon by all 


at such meeting answering to 


made by a resolution, 


yn Shall be voted 


1ames as called, and a record of 


te shall be 


the names of all the persons vot- 


kept and state sep- 


resolution, and of 
ms voting against the same, and 


vor of such 

h of such persons voted. Incase 
proposition shall be submitted to 
xecutive committee the 
its vote thereon shall be 


resolution 
read at the 
meeting of the board of directors, 
entered at length in the minutes of 
h directors’ meeting 
shall permit its 


No such asso- 
president, its 
president, its cashier, or any of its 
or any of its clerks, tellers, 
kkeepers, agents, servants, or other 
rsons in its employ to become liable 
it by account. 
Sec. 2. That every president, vice- 
esident, director, cashier, teller, clerk 
agent of any such association who 


rec tors, 


reason of overdrawn 


wingly violates section 1 of this act, 


or who aids or abets any officer, clerk 
or agent in any such violation, shalt be 
deemed guilty of a misdemeanor, and 
shall be punished by a fine of not more 
than $5,000, or by imprisonment of not 
more than five years, or by both. 

Sec. 3. That report of every 
national banking association made _ to 


each 


the con: troller of the currency in accor- 
dance with the provisions of section 5211 
of the Statutes of the United 
States shall exhibit in a schedule, to be 
added thereto, under such 
tionsandinsuch formsasthe comptroller 
of the currency mav direct, the amount 
of debts due or to 


Revised 


classitica- 


become due to such 
from its vice- 


each of its 


association president, 
and 


from its cashier and any of its clerks, 


president, direc tors, 
tellers, bookkeepers, agents, servants or 
other persons in its employ, as princi- 
pals, indorsers, sureties, guarantors or 
iiem from the 
and shall also 


otherwise, in a separate 


other assets of said bank, 
the amount of all 
debts to such association which are past 
due and remain unpaid by the aforesaid 
parties: Provided, That nothing con- 
tained in this act shall require or be 


State, separately, 


deemed to require or permit the publi- 
ca ion of such s« hedule of the debts due 
or to due to 
from each of its directors 
employers in any 


become such association 


or offic ers oT 
statement published 
in a newspaper, as now required by law. 


The opportunity for abuse of power 
arising from the free and unrestricted 
ability of officers and directors of banks 
to borrow money from the institutions 
under their management, of which the 
above measure is intended as a correct- 
ive, has of late years forced itself upon 
the attention of the law-making bodies 
of the States in 
legislation 


of several which re- 


strictive has successively 
been enacted; but so far as the national 


banks are concerned, Congress has never 
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yet passed any law in regulation of the 


subject, although in previous years 


measures of similar purport to the above 

have been introduced, and have made 

partial progress. 
The subject of 


loans to 


regulating by law 


officers and directors of na- 
tional banks was first brought to the at- 
tention of Congress in 1891, when Comp- 
troller Lacey, in his annual report, re- 
ferred to the fact that investigation of 
the affairs of insolvent banks disclosed 
that officer, and directors had too free- 
ly used the funds for their own pur- 
poses, either in a lawful or an unlawful 
manner, and he recommended that the 
bank be 


from incurring liabilities to the associa- 


active officers of a excluded 
tion with which they are connected, and 
that the direct and indirect liabilities of 
a director be confined to 20 per cent. of 
the paid-up capital, leaving the limita- 
tions contained in section 5,200 (limit- 
ing liability of one person, etc., to one- 
tenth of capital) intact. 

A year later, in 1892, Comptroller 
Hepburn recommended that the nation- 
al bank law be so amended as to pro- 
hibit officers or employees of a bank 
from borrowing its funds in any man- 
ner except upon application to and ap- 
proval by the board of directors; omit- 
ting any recommendation as to direc- 
tors. 

In 1893 and 1894 Comptroller Eckels 
made substantially the same recommen 
dation as to “executive officers and em- 
ployees,” also excluding directors from 
his recommendation. 

The legislation now proposed, it is 
seen, is somewhat along the lines rec- 
ommended by Comptrollers Hepburn 
and Eckels—requiring written applica- 
tion for loans approval of board, full 
record, penalty for violation, and dis- 
tinctive report to comptroller—but it 
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includes directors in the same category 
as Officers, making them subject to the 
same restrictions. 

In his report for 1893, Comptroller 
Eckels stated his reasons for making a 
distinction between officers and directors 
in the matter of restriction of loans. 
A bill had previously passed the House 
upon the subject (H. R. 2344) in which 
directors were included in the proposed 
restrictive legislation. Not having passed 
the Senate the comptroller’s recommen- 
dation, subsequently made, was that any 
proposed law for the future should be 
confined to “‘executive officers or em- 
ployees,”’ and not include directors, He 
said : 

“It seems that a difference should be 
made between loans to, and overdrawn 
accounts of, directors whoare simply di- 
rectors, and of those who are the execu- 
tive officers of a bank, and as such have 
and receive adequate compensation for 
the active management of its affairs. 
The abuse of the easy privilege of loan- 
ing to themselves is generally on the 
part of the managing officers and not on 
the part of directors, who are only mem. 
bers of the board of direction, and 
hence the distinction which is drawn be- 
tween the recommendation here made 
and the bill referred to. 

“So far as loans, through drafts or 
otherwise, to directors who are not ex-— 
ecutive officers of the bank are con- 


cerned, there are strong reasons against 
the advisability of such legislation. Any 
positive restriction imposed by direct 
law might have the effect of deterring 
honest, intelligent and substantial men 
from serving as directors. 


As a rule 
men of this class are sought for these 
positions in order to obtain the benefit 
of their judgment and business capacity 
in managing the affairs of the bank and 


to secure their own business tor the 
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oank. This business does not consist 


alone of deposits, butis largely made up 
of loans and discounts, by means of 
which the profits are chiefly earned.” 

In the measure now pending,and which 
has passed the House of Representa— 
tives, no importance seems to be at- 
tached to the distinction in restricting 
loans to officers and to directors, as 
above drawn. The pending measure, if 
it becomes a law, will affect all the na- 
tional banks throughout the country,and 
is therefore important for their attention. 

STATE LEGISLATION, 

While no law on the subject of regu- 
lating and restricting loans to officers 
and directors of national banks has as 
yet passed Congress, in several of the 
States legislation of a similar character 
has already been enacted, and in every 
instance, we believe, directors have 
been put upon the same footing as offi- 
cers in the matter of restriction of loans, 
A brief statement of this legislation 
may be of interest in this connection, 

In Iowa, by act approved April 24, 
1894, the Legislature enacted: 

‘‘No director or trustee of a State 
bank shall, as such, receive any pay or 
emolument for his services; and no 
trustee, officer or servant of such State 
bank shall, directly or indirectly in any 
manner, use the funds of the said bank, 
or its deposits, or any part thereof, ex- 
cept for regular business transactions; 
and all loans made to said directors, of- 
ficers, servantsand agents of the bank 
shall be upon the same security as re- 
quired of others and instrict conformity 
to the rules and regulations of the bank; 
and all such loans shall be made only by 
the board, and shall be acted upon in 
the absence of the party applying there- 
for.” 

In Minnesota, by act 
i5, 1895, it is provided: 

‘Sec. 9. No director shall, directly or 
indirectly, in any manner, usethe funds 


approved April 
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of the bank or any part thereof, except 
for regular business transactions, and all 
loans made to said directors, officers, 
servants and agents of the bank shall be 
upon the same security as required of 
others, and in strict conformity to the 
rules and regulations of the bank; and 
all of such loans shall be made only by 
the board, and shall be acted upon in 
the absence of the party applying there- 
for.” 


In New York, by an act which took 
effect Nov. 1, 1895, it was provided: 


‘*No officer, director, clerk or agent 
of any bank or savings bank shall borrow 
from the corporation with which he is 
officially connected any sum of money 
without the consent and approval of a 
majority of the board of directors or 
trustees thereof.” 

It will be observed that in all these 
three States directors as well as active 
officers and employees are embraced in 
the terms of the law requiring the 
approval of the board of directors of 
loans made. Speaking upon this point 
with reference to the New York law, the 
State bank superintendent at the con- 
vention of the New York State bankers 
at Saratoga in the summer of 1895, said: 

‘‘The Legislature last winter passed 
an act providing that no officer, director, 
clerk,agent or employee of a bank should 
borrow money of the bank without first 
obtaining the approval of a majority of 
the board of directors. It was not orig- 
inally intended that the word ‘directors’ 
should be put in that law, but some 
enterprising legislator thought it ought 
to be there, and soit was putin. Now, 
the trouble which has arisen by reason 
of thatis that, in this time of the year 
particularly, when it is hard to convene 
boards of directors of banks, it is difficult 
to know just how much credit can be 
given to a director when a majority of 
the board of trustees are not present to 
consent to it. I finally decided to hold 





138 THE BANKING 
that if a board of directors of a bank 
shall pass a resolution stating the amount 
or line of discount that each director of 
a bank shall be entitled to have, it will be 
a compliance with the law, so that the 
business mav be carried on uninterrupt 
edly.” 

In addition to the Iowa legislation of 
1894 which was the pioneer on this sub- 
ject, closely followed by the laws of 
Minnesota and New York in 1895, the 
legislature of the states of South Carolina 
and Wisconsin, and of the territory of 
Oklahoma, 
nature at their 1897 sessions. 


passed laws of a similar 


In South Carolina by chapter zg! of 
the laws of 1897, the subject is thus 
regulated: 

‘*‘No director or other officer of any 
bank shall borrow therefrom, except on 
good security,to be approved in writing 
by two thirds of the whole board of 
directors of such bank, and no director 
or other officer of any such bank shall 
become an indorser or surety upon any 
loan or credit made or extended to any 
other director or officer of such bank.” 


In Wisconsin, a provision restricting 
loans to officers and directors was insert 
ed in the proposed new banking law, 
This 
act however, must be submitted and ap- 


chapter 303 of the laws of 1897. 


VIRGINIA BANKERS INDORSE 


The annual meeting of the Virginia Bankers’ 
Association was held at Richmond on Feb, 22. 
The principal topic for consideration was the 
plan proposed by the Indianapolis Monetary 


Convention The address of welcome was de- 


livered by Virginus Newton, president of the 
First National Bank of Richmond, in which he 


urged the importance of some action looking to 
currency reform, and advocated strongly the 
plan proposed by the Indianapolis Monetary 
Conference. 

William R. Trigg, president of the Richmond 
Locomotive Works, a member of the executive 
committee of the Indianapolis convention, in a 
speech advocating the plan adopted, said: 

‘‘The plan could, perhaps, be improved, but 


LAW JOURNAL. 


proved by the people at 
election in 1898 before it becomes a law 


the genera 


The provision reads: 


“It shall not be lawful for any bank t 
loan to any of its officers,directors,clerks 
or employees, any of the funds of the 
bank unless the same has been authoriz 
ed, both as to amount and security, by 
a resolution of the board of directors t 
be recorded.”’ 

The territory of Oklahoma passed a 
general banking law March rath 1897, ir 
the 34th section of which is the following 
provision: 

*‘No bank in this territory shall be 
permitted to carry any note or obligati 
of any director, stockholder, office: 
employee of such bank as any part of the 
assets of the bank, unless the same 
amply secured by sureties 
persons directly interested in the bank, 
or other security. And no stockholder, 
director, officer or employee of a bank 
shall, either directly or indirectly, be 
permitted to borrow any of the funds 
the bank upon his own noteor obligat 
or upon any note or obligation made 
him for accommodation, without having 
first obtained the approval of a majority 
of the board of directors of the bank and 
the approval, if obtained, shall be made 
a part of the records of the bank,’ 


other than 


The above synopsis, we believe,includes 


down 


all the legislation on the subject 
to date. 


MONETARY COMMISSION PLAN. 


when I found myself at the convention, wii! 
two pages of suggestions, and discovered that 
each of the 4oo delegates had as many amend- 
ments as I had to offer, I concluded to take the 
work as I found it, and really it does very well, 
and suits the wants of our people admirably. 
Through it we would soon reach absolutely free 
banking—that is, banking upon assets under 
government supervision, which supervision is 
perhaps essentia!, since the note issue is guar- 
anteed.” 

After general discussion Mr. Newton moved 
that the association indorse the Indianapclis 
plan as set forth in the bill of Mr, Overstreet, 
a member of the lower branch of Congress. 
The motion was carried with but two negative 
votes, 
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A GRADED BANKING SYSTEM. 


Formed bv the Incorporation of Clearing Houses under a Federal Law, with Power to Issue a 
Clearing House Currency Secured by Pledge of Bank Assets; by Theodore Gilman, Banker, 


New York. 


REVIEW BY THE EDITOR. 

The science and art of banking has 
reached a high state of development and 
efficiency in our latter-day American 
civilization, but one weak and unscien- 
tific point in the system has always ex- 
isted from the time when modern de- 
posit and discount banking had its crude 
beginning in the merchants’ deposits of 
money with the goldsmiths of London, 
which were loaned out at interest, down 
to the present. That weak point is the 
legal obligation of the bank to pay every 
cent of deposited money out instantly on 
demand, without the co-existence of 
adequate measures to protect and safe- 
guard the bank in times of extraordinary 
and unusual demand for the return of 
deposits. 

The banking business is conducted 
largely with the money of others receiv- 
ed on deposit and re-payable on de- 
mand. But while this immediate read- 
iness to re-pay every depositor in full 
upon call is the contract implied by the 
law, itis the very essence of banking 
that the greater portion of a bank’s de- 
posits shall not be kept on hand, in cash, 
but shall be loaned out at interest by 
way of discount of commercial paper; 
while the smaller portion, called the re- 
serve, is kept on hand to meet the daily 
demands of depositors, this method of 
conducting the business being recogniz- 
ed by the law as right and proper. 

In ordinary times, the proportion of 
deposits retained as reserve, is ample to 
meet the current demands of depositors 
and everything goes along smoothly; 
and if any single bank becomes a little 


Houghton, Mifflin & Co, Publishers, 1898. 


hard pressed for cash, it is generally 
within its power to obtain the necessary 
amount from other banks by a re-dis- 
count of a portion of its bills receivable 
for which its deposits have, in the first 
instance,be exchanged. But in times of 
scare and panic, the weakness of the 
banking system with reference to the re- 
payment of deposits becomes painfully 
apparent. In such times there is a 
largely increased demand for money by 
depositors which the banks find it diffi- 
cult to supply. There is a general 
hurry skurry for shelter and ‘‘devil take 


the hindmost.”” If a bank can raise 


extra cash from another bank by pledg- 
ing over its paper,well and good; but in 
such times this is frequently difficult to 


do in view of the general husbanding of 
resources. A further resort is the at- 
tempt to realize cash by forcing payment 
of paper from borrowers; this only ag- 
gravates the situation and causes failure 
and misery in the mercantile commun- 
ity. 

In 1893, the disastrous results of the 
general unpreparedness of the banks of 
the country to meet the demands of de. 
positors are known to all. Many banks 
failed from inherent rottenness; but 
many other good and ordinarily solvent 
banks, also went down from inability to 
realize cash upon what, in ordinary times, 
would be regarded as first class paper. 
That the situation was not immeasurably 
worse was due to the action of the as- 
sociated banks in the New York Clearing 
House which,in the emergency,combin- 
ed in mutually protective measures 
which were sufficient to break the back 
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of the panic and tide all the New York 
banks and their principal dependencies 
through the crisis. A Clearing House 
loan committee was appointed which 
was, substantially, a discount board 
representing all the banks. This com- 
miitee issued to any bank applying for 
them, loan certificates bearing six per 
cent, interest upon deposit of approved 
collateral, in proportion of 75 per cent. 
of loan certificates to 100 per cent. col- 
lateral, These loan certificates were re- 
ceived as cash in the clearing house 
exchanges and the effect was to enable 
those banks that had an abundance of 
collateral, but a minimum of cash, to 
obtain relief, the loan certificates ob- 
tained by them being available as cash 
inthe payment of balances and the 
combined cash resources of all the 
banks, thus practically pooled into one 
huge reserve fund,to meet the legitimate 
demands from every source, 

The crisis of 1893 emphasized more 
vividly what was known before, that in 
times of business depression and panic, 
resulting in unusual demands upon the 
banks for money, there was no adequate 
means by which many well managed 
and ordinarily solvent banks could tide 
over without great 
sacrifice and loss, if able to survive at 
all. The principle of clearing house 
loan certificates was demonstrated to be 
correct and effective within the sphere 
of its operation, but that sphere was 
limited in scope and did not extend to 
and was not sufficient to save many sol- 


the emergency. 


vent isolated and scattered banks all 
over the country,which although having 
ample paper resources, found it imposs- 
ible tu raise the necessary cash to main- 
tain their solvency. The need of a more 
cumprehensive system under which the 
vulnerable side of legitimate banking 
would be protected from one end of the 
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country to the other in times of extraor 
dinary demand for cash has, therefore, 
been very seriously felt; but the question 
has always been, what system answering 
the need, is it practicable to establish? 
We think that Mr. Theodore Gilman's 
book upon a ‘Graded Banking System” 
affords a solution of the problem, its 
central idea being an extension of the 
principle of clearing house currency, as 
exemplified by the N.Y. Clearing House 
loan certificates, all over the country, 
through a federal law providing for the 
incorporation of clearing houses and the 
issue of a currency secured by pledge of 
bank assets, analogous to that issued by 
the Clearing House at New York. Mr. 
Gilman perceives that the present weak- 
ness of our banks is the result of an 
‘‘ungraded” banking system,that is,one 
in which each bank is co-equal, inde- 
pendent, competitive and non co-opera- 
tive. As a consequence, at the first 
appearance of danger,every bank’s hand 
is against its neighbor and mutually- 
destructive war follows. There is no 
mutual support or united action when it 
is most needed; but every bank must 
make good its reserve within thirty days 
after notice, under threat of receivership, 
and the 
arrangement is provided for its assist- 
ance. Mr. Gilman defines ‘‘a graded 
system of banks” as one which provides 
a higher order or orders of financial cor- 
porations,the grades being distinguished 
one from another by a difference in 
powers and functions, and yet united to 
each other as are courts of law, grades 
in executive and legislative offices, or 
rank in the army and navy.”’ Such a 
system, he says, is as 
stability and peace in commerce as are 


under existing system no 


necessary for 


superior and inferior courts of law in the 
The objects of 
a graded banking system are to protect 


ordinary affairs of life. 
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and support commercial credit and to 
defend the business community from 
the assaults of distrust and _ panic. 
These are the chief objects of the 
measure advocated in his book. 

The change from an ungraded to a 
graded system, though radical in theory, 
would be unperceived in practice, be- 
cause the national banking act would 
stand unchanged and the graded system 
is formed by the incorporation of now- 
existing clearing houses under a fed- 
erallaw. This would bring our entire 
banking system under federal super- 
vision, which is certainly a great im- 
provement. 

It is proposed to make the banking 
thus 
and support to 
munity by giving to the largest clearing 
in each state, the 
power, under proper restrictions, to re- 
ceive from their bank members, bank 
assets approved by a loan committee 


system constituted a protection 


the commercial com- 


houses, at least one 


and issue to them a clearing house cur— 
rency at 75 per cent. of the value of the 
pledged, 
clearing houses throughout the nation 
The result of this system, it is 


collateral receivable at all 
at par, 
claimed, would be to protect and de- 
liver the country from panics, to equal-— 
ize interest rates in all sections, and 
thus to foster and develop foreign and 
domestic trade and commerce and pro- 
mote the welfare of the entire coun- 


try 


Mr. Gilman fortifies his position by a 
comparison of the ungraded systems of 
England and the United States with the 
graded systems of France and Germany 


in which last-named countries monetary 


ASSISTANT CASHIER OF 


The directors of the Fifth Avenue Bank have 
appointed Bertram H, Fancher, assistant cash- 
ier, to succeed Samuel Woolverton, appointed 
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panics are comparatively unknown. He 
also gives tables of statistics; and cites 
numerous authorities, both of this coun- 
try and Europe, in support of his 
positions; and makes an analysis of na- 
tional banking reserves to show their 
insufficiency, and enters on other discus- 
sions germane to the subject. 

The book now given the public is the 
development and growth of a thought 
which had its rise in the mind of the au- 
thor in 1893 as a practical suggestion for 
the relief of business men during the 
monetary crisis of that year. It was 
first advanced by Mr. Gilman in a mag- 
azine article in that year upon ‘‘The 
Completion of the National Banking 
System by the Incorporation of Clearing 
Houses under United States charters, 
with Additional Powers and Duties; and 
the Issue uf a Clearing House Currency 
as a Means of Preventing Money Pan- 
ics.” In December 1895, Mr. Gilman 
prepared a bill embodying his views, 
which was introduced in the House of 
Representatives January 7, 1896, as H, 
R No. 3338. 
the subject which have heretofore ap- 
peared, the most important of which, 


His various writings on 


his statement made before the Commit- 
tee on Banking and Currency, pages 98 
to 129, first appeared in the BANKING 
Law JourRNAL of March 1897, together 
with concurrent views of other eminent 
authorities, are incorporated as an ap- 
pendix tothe present work. The sug- 
gestions made are eminently advanced 
and practical and are worthy of study 
and reflection by all who desire the fu—- 
ture welfare of the banking and com 


mercial interests. 


FIFTH AVENUE BANK. 


cashier of the Gallatin National Bank. Mr. 
Fancher was tormerly discount clerk, and has al- 
ways been employed in the Fifth Avenue Bank. 
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THE RIGHTS OF A BONA FIDE HOLDER OF A NEGOTIABLE IN- 
STRUMENT EXECUTED UNDER DURESS. 


An interesting and important question 
in commercial law is as to the rights of 
a bona fide holder of a bill or note which 
has been obtained by duress of the ma— 
ker. Is the note to be regarded as abso- 
lutely void and non-enforceable even in 
the hands of a bona fide holder, or,con- 
cededly non-collectible by the payee,can 
its payment be enforced by the holder, 
upon establishing his position as a bona 
fide purchaser for value, without notice? 

At the outset it may be stated that the 
weight of American authority is in favor 
of the doctrine of enforceability ofa note, 
obtained under duress, in the handsofa 
bona fide purchaser for value. The 
authorities generally place the defense of 
duress in the same category as that of 
fraud in the procurement of the note; it 
constitutes a defense between the orig- 
inal parties, but is not available as a 
defense against a bona fide holder who 
acquires the note for value, before ma- 
turity, the burden of proof, however, 
being shifted to the holder to prove his 
bona fide status.* 

The decisions which support the doc- 
trine that the holder of negotiable paper 
before maturity and without notice, takes 
it clear of equities between the original 
parties,even when obtained under duress, 
declare this doctrine to be necessary in 
order to give security to negotiable 
paper. 

But there is not the same uniformity 
of the courts in holding that duress is 
not a defense to a note in the handsofa 
bona fide holder, as there is in holding 


*Belar v. Neddo, 1 McCrary, 206; Hagan v. Moore, 
48 Ga. 156; Clark v. Pease, 11 N. H. 414; Bank v. Butler, 
48 Mich. 192; French v. ‘Talbot (Mich.) 59 N. W. 1663 
Ganz v. Weisenberger, 66 Mo. App. rio. 


that fraud constitutes no defense in such 
case; and the purpose here is to illustrate 
what little opposing authority there is 
on the subject—to the effect that when 
a note is executed under duress, it is 
absolutely void even in the hands of a 
bona fide purchaser for value. 

The Supreme Court of Kansas in Hatch 
v. Barrett, 34 Kan. 233, favor the view 
that duress absolutely avoids the note, 
no matter to whomsoever hands it may 
come—although what is said in that case 
is, in reality, obiter, as the indorsement 
under which the plaintiff acquired the 
note was held not to be a commercial 
indorsement, and did not give him the 
status of a bona fide holderin any event. 
Horton C, J. says: 

‘It is doubtful whether the reasons 
given in the decisions (which support 
the view that a bona fide holder can en- 
force a note obtained under duress) are 
convincing or logical. There are many 
things to be said in favor of holding a 
note void where it is signed by a party 
under severe threats and danger of per- 
sonal violence. In such acase the party 
is not a free agent, and is in no default. 
A contract entered into under duress 
lacks the first essence of validity—that 
is, it wants the essential ingredient of 
free assent of the contracting party. 
And a note ought to form no exception 
to the rule, even in the hands of a bona 
fide holder for value. No rights ought 
to be acquired out of such an act of 
violence or force. * * * The auth- 
Orities holding that duress is not avail- 
able as a defense where the note is pur- 
chased before maturity for value and 
without notice,are to the effect that there 
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is no distinction in fact between a note, 
the signature of which is obtained by 
fraud, and one where the signature 
is obtained by duress. This is hardly 
sound doctrine. If a person signs a 
note ‘under compulsion of force, with 
the only alternative of submitting to 
great bodily injury or indignity,’ he is 
certainly not a free agent and is no wise 
in default. Actual fraud is any decep- 
tion or artifice used to circumvent, 
cheat or deceive another; and fraud as 
usually defined in courts of equity in- 
cludes all acts, Omissions and conceal 
ments which involve a breach of legal or 
equitable duty, trust or confidence just- 
ly reposed; and areinjurious to another; 
or by which an undue and unconscion- 
able advantage is taken of another. 
““Now a person whose signature is ob- 
tained to a note by fraud only, is 


different condition ordinarily from one 


ina 


who signs an instrument under threats 
and danger of personal violence or great 
indignity ;and while fraud in obtaining 
the signature of a person would be fatalin 
a case between the original parties, yet 
to some extent, both parties being in 
fault, neither should be allowed to take 
advantage of his own wrong as against 
an innocent party; hence the doctrine 
that mere fraud between the original 
parties will be no defense or bar to the 
title of a bona fide holder of a note for 
value, Buta person who signs a note 
or any other obligation under threats 
and danger of great bodily injury or in- 
dignity, cannot be said to be at fault or 
guilty of wrong.”’ 

Mr. Daniel (Sec. 857 Dan. Neg. Inst.) 
gives the weight of his opinion to the 
sameeffect. Hesays: 

‘‘A party who signs a bill or note 
under such threats and danger of per- 


sonal violence as would naturally impel 


1 man of reasonable firmness and cour- 
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age, is certainly not a free agent and in 
no wise in default; and we can but think 
that the better doctrine is that held in 
Scotland, where force used to obtain a 
subscription of a bill or note nullifies the 
subscription,since the subscriber's con- 
sent is wanting. A party is not bound 
by such a subscription more than if it 
had been forged, in which case the ob- 
ligation being originally null, even 
an indorsee can acquire no right to en- 
force it.”’ 

In Indiana the facts of a recent case 
(Palmer v. Poor, 21 Ind. 135) showed 
that the maker of a negotiable note was 
old, infirm and ignorant; he had been 
induced to sign his name on a card for 
the purpose of giving his address; after- 
wards two persons came to him with an 
order written over his name onthe card 
for 100 gallons of paint; they presented 
the card and stated to him that unless 
he signed the note they would do vio- 
lence to him and would at once sue him 
in the U. S. Court and compel him to 
pay a large amount of costs and sell his 
farm; one pretended to draw a weapon; 
the maker bad no one with him on his 
farm except his wife who was old and 
feeble; violence he 
signed the note as ordered and it was 
then snatched up and against his will 
carried away. 


through fear of 


He demanded its return 
but the parties hurried from the house 
with it. 

In an action on this note by one hold- 
ing the position of a bona fide holder, 
the court denied recovery, placing their 
decision ‘‘upon the ground that the evi- 
dence satisfactorily shows that the note 
was not delivered. Delivery is part of 
the execution of a promissory note and 
until delivered it is destitute of force.” 
This is next door to holding that a note 
executed under duress is not in reality 
executed, until which it is destitute of 
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force, hence unenforceable even in the 
hands of a bona fide holder. 

In a recent case in New York (Loomis 
v. Ruck 56 N. Y. 465) amarried woman 
was coerced by her husband with threats 
of violence to execute a promissory note 
in such form as to charge her separate 
estate. 
void and the doctrine of negotiable in- 
struments did not extend to it so as to 
make it enforceable in 
bona fide holder. 

Professor Tiedeman 
Commercial Paper (sec. 287) says upon 
this subject: 

‘It is doubtful whether a bona fide 
instrument 


The court held the note was 


the hands of a 


in his work on 


holder can recover on an 
whose execution was procured by duress. 
As between the original parties there 
can be no action on such an instrument, 
* * * Tf the exercise of will power 
in the execution of a negotiable instru— 
ment is necessary to give it life, even in 
the hands of a bona fide holder, then 
surely one who signs an instrument un- 
der duress cannot be held bound on it 


to any holder.” 
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A summary, then, of the existing 
state of the law shows 

1. The weight of authority tothe ef- 
fect that a note extorted from the maker 
under duress, although non-enforceable 
in the hands of the payee,is recoverable 
in the hands of a bona fide 
upon whom is the burden of proof to 


show that he is a bona fide holder, with- 


indorsee, 


out notice. 

z. A strong sentiment expressed by 
the latest text- writers, and by some of 
the judiciary, that this doctrine is un- 
sound and illogical, and that it should 
be supplanted by one making an instru- 
ment executed 
duress absolutely void, 


under circumstances of 
no matter in 
whose hands it may be. 

Concerning the obligation of an in- 
dorser upon a note procured from the 
maker through duress there is no ques- 
his liability. Duress of the 
maker of a promissory note is no defense 


tion of 


to the indorser who signs the note vol— 
untarily and upon a sufficient considera- 
Hiller, 


tion. 
153) 


(Bowman v. 130 Mass. 


PROPOSED BRANCH BANKS IN NEW YORK. 


Bill introduced by Mr. Page in Senate on February 3. read twice, ordered printed, and committed to 
Committee on Banks. 


An Act to Amend the banking law, rel- 
ative to restrictions as to banks and 
their officers. 

The People of the State of New York, 
represented in Senate and Assembly, 
do enact as follows: 

Section 89 of the banking law is here 
by amended to read as follows: 

$89. Restrictions as to banks and 
their officers.—No bank in this state, or 
any officer or director thereof, shall open 
or keep an office of deposit or discount 
other than its principal place of busi- 
ness, *except that any bank located in a city 
of over one million inhabitants, according to 
the last state or federal enumeration, and 





*Matter in italics is proposed amendment. 


whose certificate of incorporation shall so 
provide, may open and keep one or more 
branch offices in such city for the receipt and 
payment of deposits and for making loans 
and discounts to the customers of such branch 
offices only; provided, however, that before 
opening any branch office the approval in 
writing of the superintendent of banks shall 
be first obtained, and no loans or discounts 
shall be made except such as may have been 
previously authorized by the board of dtrect- 


ors. Every su h officer or director vio— 
lating the provisions of this section shall 
forfeit to the people of the state the sum 
of $1,000 for every such violation. 

$2. This act shall take effect imme- 
diately. 
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THE MONETARY COMMISSION. 


This Commission has come and gone. 
The promise of a year of effort has been 
realized and we can see the result. 

That part of the report which deals 
The 
conclusion that the present “‘gold stand 
ard” should be maintained will meet with 
general approval in the East, and among 
moneyed men and bankers. 


with historical statistics is correct. 


The conclusion as to the retirement 
of our present paper money of all kinds 
will meet with a much less general ap- 
proval. 

What I desire to discuss in this article, 
however, is its third general proposition, 
‘that a banking system be provided 
which should furnish credit facilities to 
every portion of the country, and a safe 
and elastic circulation, and especially 
with a view of securing such a dis- 
tribution of the loanable capital of the 
country as will tend to equalize the 
rates of interest in all parts thereof.” 

This reduced to its 
means: 

1. That it is intended that our banks 
shall issue a currency. 


lowest terms 


2. That this currency shall be re- 
deemable in gold by the banks. 

3. That it shall be safe. 

4 That it shall be elastic. 

5 That it shall be so manipulated as 
to equalize interest rates 

This implies: 

1. The necessary legislation by Con- 
gress. 

2. A sufficient gold reserve. 

3 Anexceedingly wise administration 
by bank officers. 

4. An almost unlimited confidence on 
the part of the people. 


Naturally the first inquiry into any 


new scheme or plan for currency (or 


other) reform is as to the character of 
those advancing and advocating the 
plan. 

The characters of the promoters in 
this case are quite respectable. 

The objects proposed are desirable. 

The next thing in a logical progres- 
sion is the plan itself. Is it 
theoretically? Is it practicable ? 

Two functions arise—(1) What does 
(2) What does sound 


feasible 


experience teach ? 
reasoning advise ? 

The members of this commission, in 
controverting the arguments in favor of 
“the free and unlimited coinage of silver 
at a ratio of 16 to 1”’ do not hesitate to 
appeal to the practice of the ‘‘most en- 
lightened nations of the world,” and 
point triumphantly to their object lesson 
as proof conclusive. 

When they come to propose a currency 
system, they set at naught that same 
‘enlightened judgment” and adopt with 
certain modifications a system used in 
New England in the early part of this 
century, and systems used in most of 
the states in the period which preceded 
the civil war. In other words, the Suf- 
folk system and the State Bank system. 

A brief glance at the systems of Ger- 
many, France and England will show 
that they are very different from the 
Commission's plan. 

The Imperial Bank of Germany, and 
about thirty other banks are permitted 
to issue a note currency to circulate in 
the Kingdom. The Imperial Bank is 
allowed about $60,000,000 of an issue, 
the other banks about half as much, 
The Imperial Bank may increase its 
issue by keeping on hand one third in 
cash and two thirds in bills receivable, 
having not more than ninety days to 





146 
run. The other banks are virtually pro- 
hibited by a five per cent, tax from in- 
creasing their issues. 

The State issues about $30,000,000 of 
its own currency. This is all based 
upon an ultimate redemption in gold. 

There is no suggestion of a currency 
based on the assets of the banks. 

The Bank of France is the only author- 
ized issuer of paper money in that coun- 
try. 

About 1850 the local banks were de- 
prived of their right to issue currency. 
This was done in order “to secure the 
equal value of the paper circulating in 
the country.” 

The Bank of France has nearly one 
hundred branches. Its issues were 
largely based on the debt of the state to 
the bank. One author says: 

‘“‘The debt of the state to the bank 
increased concurrently with this increase 
of issues, which was indeed authorized 
for the purpose of enabling the bank to 
assist the treasury.” 

This certainly did not suggest the 
plan of permitting every bank to issue a 
currency against its assets. 

In England prior to 1844, the issue of 
currency was left to private banks and 
joint stock banks, as well as tothe Bank 
of England. The system was what 
might be called a ‘‘free and unlimited 
coinage of paper money.” It was based 
upon the assets or supposed assets of 
the banks. The bank managers deter- 
mined the amounts of the issues. 

In 1824 and 1825, the ‘‘confidence”’ of 


the people in all kinds of speculation 
“was carried to its greatest height.” It 
did not seem to be supposed that any 
scheme could be hazardous, much less 
wild or extravagant, 

‘*Many of the country bankers seemed, 


indeed, to have no other object than to 
get themselves indebted to the public, 
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And such was the vigor and success of 
their efforts to force their paper into 
circulation that the amount of it afloat 
in 1825 is estimated to have been nearly 
60 per cent greater than in 1823 ” 

The result was panic, ruin, and the 
complete destruction of confidence, with 
the result that thevalue of ‘the myriads 
of those private bills that had previously 
swelled the amount of the currency, and 
added to the machinery of speculation,” 
was wholly destroyed, 

A general rule has been laid down that 
*‘No issue of notes can be said to be in 
itself excessive. Whether it is or not in 
excess depends upon its relation to the 
amount of coin and bullion reserved by 
the issuing bank in its coffers, 

England’s experience with banking 
from 1825 to 1844, led to the conclusion 
that it was inexpedient‘‘to leave the issue 
of paper to the unregulated discretion 
of an indefinite number of competing 
banks.”’ Statutes were passed under 
the influence of Sir Robert Peel, which 
were intended ‘‘to obviate the chances 
of over-issue by limiting the power to 
issue notes payable on demand, and by 
making the amount of such notes in cir- 
culation vary with the amount of bullion 
in the possession of the issuers.” 

It was held that the issue should be 
governed by the state of exchange, or 
rather by the influx or efflux of bullion; 
these things being rightfully regarded as 
a financial barometer. 

Under this act the issuing and bank- 
ing departments of the Bank of England 
were separated. 
to issue amounts of currency based on 
two separate foundations: 


The Bank was allowed 


1. An amount based upon the debt 
owed by the British Empire to the Bank 
—that is about 80,000,000 of dollars 
upon the credit of the nation. 


2. Any person had the right to take 
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gold to the issuing department and pro- 
cure bank notes in exchange. 

‘It is alleged that the new system is 
injurious by shackling the bank in the 
use of its credit, and the answer is, that 
it does this in order to prevent the 
greater injury of over issues of paper, 
The act prevents the bank from issuing 
substitutes for money which do not re- 
present money. It does not absorb or 
lock up a single six pence worth of cap- 
ital, nor does it interfere in any manner 
with its employment. The gold in the 
issue department was not purchased by 
the bank and does not belong toit. The 
bank is its keeper,but not its owner. It 
belongs to the public,or to the holder of 
bank notes, who deposited it in the bank 
in exchange for notes, with and under 
the express stipulation, that on paying 
the latter into the bank they should re- 
ceive back theirgold. Any interference 


with these deposits would be an_ inter— 


ference with property held in pledge for 
others, that is, it would be an act pre- 
cisely of the same kind with that which 
exposes private bailees to penal servi- 


’ 


tude.’ 

In describing the duties of the direct. 
ors of the Bank of England an author, 
speaking of their power to issue notes, 
Says: 

“They may not substitute shadows 
for realities. They cannot, whether to 
assist others,or to relieve themselves from 
embarrassment, issue a single note except 
upon a deposit of bullion, But this rule 
does not operate on the bank only. It 
applies to all individuals and associations, 
and to relax it in any degree would be 
—disguise it as one may—to authorize 
an issue of fictitious or spurious paper, 
and consequently to vitiate the currency 
and to abuse credit in the way that is 
sure to be in 


the end most disas-— 


trous.” 
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It is well known that Sir Robert Peel 
desired to suppress all bank notes,except 
those of the Bank of England. 

The fact in regard to the English cur- 
rency is, that it is similar to our national 
bank bills,and is in reality a state issue, 
every dollar (or pound) of it which is 
not based upon a deposit of specie, be- 
ing based upon the government credit. 
Adam Smith said of the Bank of England 
that it acted not ‘‘as an ordinary bank, 
but as a great engine of State.” 

Lord Overstone,Colone: Torrens, Mr. 
Normans and Sir Robert Peel declared 
the following principles .— 

1, That bank notes,that is,the promise 
of bankers to pay money on demand, 
alone is ‘‘currency”, and that no other 
forms of paper credit are currency. 

2. That if banks are permitted to 
issue notes, they ought to be only ex- 
actly in amount to what the specie would 
have been if there were no notes. 

3. That any excess of notes above the 
specie they displace is a depreciation of 
the currency. 

This was the basis of the act of 1844. 
No new joint stock banks have been or 
can be established under it. 

The “Issue Department” was separ- 
ated from the ‘‘Banking Department.” 
The bank was compelled to purchase 
any gold offered it at a fixed rate, or 
rather to exchange its notes for gold de- 
posited at a fixed rate. 

Joseph Hume Francis says: ‘*The act 
by this means secures,as far as possible, 
that gold shall be the basis of the cur-— 
rency of the country, the note circula- 
tion expanding or contracting as gold is 
plentiful or scarce, or as if it consisted 
of gold only, and also acts as a guar- 
antee to the general noteholder for the 
convertibility of his note. This last is 
assured by the special constitution of 
the issue department, when the right is 
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confirmed of demanding at any moment 
coin for notes.” 

He says again:—‘‘It will be seen that 
under this system the notes of the Bank 
of England were rendered really and 
truly equivalent to goid, while their im 
mediate conversion into that metal, no 
longer depends, as it previously did, on 
the good faith, the skill, or the prudence 
of the directors.” 

This, while it gives but an incomplete 
idea of the greatest bank in the world, 
surely shows that its system is far differ 
ent from that proposed by the Commis-— 
sion 

If the premises are fairly stated, and 
the history of the currency of Germany, 
France and England is truly quoted, 
then the “most enlightened nations of 
the world” have not furnished a model 
to the Commission, 

Does ‘'sound reasoning,”’ fully know- 
ing that experience is against it,approve 
of this plan. 


(1.) Its use contains too many uncer- 
tainties as to ; 

1. How many banks would issue their 
bills? 


2. What class of banks would issue 


bills? 

3. What proportion of their assets 
would they use? 

4. Would they keep sufficient gold re- 
serves? 

5. Would this system encourage cor- 
rupt speculators? 

6. Would it command the confidence 
of the people? 

7. Would banks with the poorest as- 
sets issue the largest possible amount of 
currency? 

8 Would the amount of currency is- 
sued equal the amount that is to be with- 
drawn? 

9g. In case of failure what would 
positors get? 


de- 
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(2.) Instead of leaving nothing to the 
**good faith, the skill and the prudence”’ 
of the bank managers, it leaves every- 
thing to these uncertain qualities, with 
no restrictions except the judgment— 
good or bad—of a salaried bank exam-— 
iner. 

A quotation from a history of the 
Bank of England shows where our great 
danger lies. ‘‘As long as the issue of 
notes was unrestricted, bankers could 
never resist the temptation to make up, 
by an increase in their issues, any dim- 
inution in their available cash.” 

The first requisite of a paper currency 
is safety or convertibility at the request 
Here is the ar- 
gument of the Monetary Commission on 
this point. 


of the holder into gold. 
‘‘Notes secured as herein 
provided, cannot fail to be safe, because, 
being based upon all the resources of all 
the banks issuing them, they are based 
upon the whole business of the country, 
and that business is the thing which 
gives life and value to all securities, 
government, municipal, railway and in- 
dividual obligations.” 

On the next page the report says:— 
‘*Taking the country banks, as a whole, 
it is found that on the sth of October 
last (1897) they had $401,000,000 of the 
$6 30,000,000 of national bank capital. 
Should they issue notes up to 80 per 
cent of that capital, they would have 
$321,000,000 of notes, and there would 
be $1,956,000,000 of resources against 
these notes, not counting stockholders’ 
liabilities.” 

In the first place this $1 ,956,c00,000 is 
small when compared with the seventy 
or eighty billions of wealth in the whole 
country referred to in the preceding 
quotation. 

This $1,956,000,000 is not a proper 
basis for the currency proposed. because 
at least $1,300,000 ,000 of this does not 
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but is in honor 


held by them as a trust 


belong to the banks, 
fund out of 
To take 
this money to make good the bills of the 


which to pay their depositors, 


banks would be the method of a foot- pad 
and not that of an honest financier. 

The issuance of notes as proposed, 
would be nothing more than a method 
of borrowing by the banks. The notes 
when paid out over the counter would 
become demand liabilities, nothing more. 
The poorer and weaker banks would 
issue the highest possible amount of 
bills in order to increase their profit-pro- 
ducing funds. The better and stronger 
banks would not issue any such bills, 

In case a bank became weak and de- 
positors started a ‘trun,’ every dollar 
legitimately paid to a depositor would 
lessen the value of the bank’s notes out- 
or de- 
creased, so would the value of the bank 
note fluctuate. 


standing. As assets increased 


But there isa 5 per cent. guarantee 
fund provided—with the right to keep 
this full by assessing all the banks of 


issue. This is objectionable for three 
reasons— 

1. It is an insufficient and uncertain 
guaranty at best. 

2. It would render the good banks 
finally insolvent by repeated assessments 
to take up the notes of broken banks 

3. Every assessment made would con- 
tract the currency. For the good banks 
would retire their outstanding circula- 
tion in order to escape assessments. 

The chief objection to the whole plan 
lies in its temptation to dishonest spec- 
ulation. 

A bank has a legitimate lending power 
of $too,000, its capital being $150,000, 
33.3 per cent. being held for a reserve. 
Having lent $100,000, it finds a further 
demand for loans. Under this act it 
takes Out $90,000 (60 per cent.) buying 
$22,500 bonds, this gives it $67,500 ad- 
ditional money to lend; there being a 
still further demand it issues $30,000 
more notes and pays a 2 per cent. tax on 
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them; the demand continuing it issues 
$30,000 more of its notes, on which it 
pays a6 percent.tax It now has out 
$150,000 of its notes, to secure which it 
has deposited $37,500 in bonds, and $7,- 
500 in gold coin in the guarantee fund. 

It continues in business for ten (10) 
years and the $37,500 in bonds are with- 
drawn, and all that remains back of the 
$150,000 of circulation is the $7,500 in 
the guarantee fund, and the “prudence 
and skill’’ of the bank managers, 

The figures are intended to be merely 
suggestive, 

The fact remains that 
failures the depositors 


in most bank 
have received 
only a per cent. of what was due them— 


the stockholders have lost 1:00 and in 


many cases 200 per cent. of their in- 


The whole assets, that are 


supposed to protect the notes are gone, 
and the notes (except as to 5 per cent.) 
can only be paid by robbing other sol- 
vent banks, or by robbing the deposit- 
ors of the broken bank. 

Does a currency system which would, 
even in the extremest case, admit of 
such a contingency, deserve adoption? 

England, France and Germany limit 
the right of issue to a hundred banks; 
to a constant decrease rather than in- 
crease in that number. 

The Monetary Commission plan pro- 
poses to force over 3,000 banks to adopt 
its plan or go into dissolution, and 
opens wide the door to a certain, but an 
unknown increase, by authorizing the 
formation of banks with $25,000 capital 
in towns of 4,000 population or under. 
Their belief that such a currency would 
be elastic is well founded—it certainly 
would ‘‘pull out and fly back.”’ 

Their belief that such a currency 
would be safe and have a uniform and 
staple value possesses a simple credulity 
—passing belief. 

It is safe to assert that the ‘‘Monetary 
Commission” bill does not deserve to 
become a law and will not become a law. 
Indianapolis, Ind. Wm. Bosson. 

Feb, 22, 1898. 


vestment. 
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CURRENCY OF CHINA. 


Comptroller Tracewell of the treasury has 
been called upon to render an opinion as to 
what reimbursement a United States consul in 
China is entitled to for his actual loss in dis- 
counting his dratts on the treasury. In the 
course of the opinion the comptroller finds it 
necessary to discuss Chinese money and its 
value compared with our money, and the value 
of the Mexican dollar, which circulates to a 
large extent in China. 

John Fowler, late United States Consul at 
Ningpo, China,had applied for a revision of the 
settlement made by the auditor for the State 
Department February 9, 1897, of his accounts 
for loss bv exchange for the period from July 1, 
1894, to June 30, 1896. In these accounts the 
auditor charged the consul with $224.92 as 
overcharge on loss by exchange, with $5,61 
gain by exchange, and credited him with go 
cents under-change, making a net difference of 
$229.63. The decision says: 

‘*The consul at Ningpo received payment in 
Mexican dollars when discounting his drafts. 
China has no money excepting the copper coin 
called the ‘cash,’ about 2,000 to one United 
States dollar. Mexican dollars circulate in all 
ports and are used in all business transac- 
tion. The Chinese ‘tael’ is a weight of silver, 
and is notacoin. There is the Shanghai tael 
the Amoy tael, the Canton tael, etc., the value 
of thirteen or more being quoted by the director 
of the United States mint. 

“The consul claims that when he draws a 
draft for $100 and receives therefor 180 Mexican 
dollars his loss is $10 in United States gold if 
the Mexican dollar is at the time quoted at fifty 
by the director of the mint. It is admitted that 
this calculation would be correct if the consul 
were in Mexico. But in China the Mexican 
dollar is ata premium as compared with the 
money of account of that country. 

“If, in this example. the commercial value in 
Shanghai of a Mexican dollar, as compared 
with the Shanghai tael is 75, then the consul 
received for his draft the equivalent of 135 taels. 
If that tael was then worth 7o cents in United 
States gold (U. S. mint estimate) the consul re- 
ceived 135x.70. or $94.50. His loss was, there— 
fore, $5.50 and not $10 

‘*The difference arises from the fact that the 
Mexican dollar is at a premium in China; that is 
itis worth more than its bullion value. If the 
bullion value of the tael is 70 cents in United 
States gold, and the Mexican dollar at the 
Shanghai bank is worth 75 as compared to the 
tael, it follows that the Mexican dollar is, at 
that place, really worth 52% cents in United 
States gold instead of 50 cents, its bullion value 
at the market rate of silver. Tochargethe con- 
sul with that value instead of the bullion value 
gives to him the real value of United States gold 
in Mexican dollars at Shanghai. 

“In the present case the difficulty is that 
United States gold does not circulate in China, 
and has no commercial value there. Inthe ab- 
sence of such commercial value, tke estimated 
value furnished by the director of the mint 


must govern in fixing the real value of the for” 
eign money, as compared to United States gold, 
and, as heretofore stated, the director’s estimate 
of the value of a tael (a weight of silver) must 
necessarily be very accurate, for it is an esti- 
mate of its value, according to the silver bullion 
market of the world. 

“It is not denied by the consul that the 
Shanghai tael is in fact worth the amount stated 
by the director of the mint. The bankers in 
the Chinese ports certify the relative value of 
the Mexican dollars and the taels. Having thus 
the commercial value of the Mexican in taels, 
its value in U. S. gold is easily ascertained. 

**Auditor Holcomb, in writing to this consul, 
said: ‘While what is commonly known as the 
intrinsic value of the Mexican is the same in 
China as in Mexico, the commercial value is not 
necessarily the same and, as a matter of fact, is 
not the same, nor is its commercial value the 
same all over China, but varies in different 
parts. The tael is not a money in circulation, 
but itis a money of account, and a standard 
money of account, by which the commercial 
value of other money, Mexican, for instance, 
in use in China can be established. It is neces- 
sary to havea standard, or yard stick, if you 
please,by which to measure the fluctuating com- 
mercial value of the Mexican dollar, and it ap- 
pears that the tael is the standard which will 
accomplish the object desired. Itis a money 
of China, and has an intrinsic value compared 
with the gold dollar of the United States, which 
is now given in the treasury valuation, and it 
also has a relative commercial value to Mexican 
dollars, which is known to and can be given 
by banks and bankers. [f,therefore, you will 
make your transactions in Mexicans,and give 
their relative value to the tael, by certificate of 
your banker, it will be all that is desired,’ 

‘‘The accounts rendered by the consul show a 
loss by exchange of large amounts, frequently 
as much as 16 per cent. of the face of the draft. 
The auditor’s method of calculation indicates 
that the rate is less than 6 percent. It does not 
seem reasonable that the rate of exchange be- 
tween the principal ports of Chinaand the United 
States should be as high as 16 per cent. Mr, 
Fowler appears to have negotiated his drafts on 
the most favorable terms and is entitled to be 
reimbursed for the actual loss and expense in- 
curred. As the money of the United States is 
not in use in China. the consul cannot directly 
state his loss in that money. In connection 
with his banker, he certifies the number of 
Mexican dollars actually received for a draft and 
the current commercial value of such dollars in 
taels. The so-called intrinsic or real value of 
the tael is then ascertained from the most re- 
liable authority—the estimate of the director of 
the mint—and the difference is the loss by ex- 
change. 

‘‘l am clearly of the opinion that the method 
of calculation adopted by the auditor in this case 
allows the consul reimbursement for his actual 
loss. The settlement will therefore be affirm- 
ed.”-—Washington Evening Star. 





LIABILITY OF COLLECTING BANK. 


THE LIABILITY OF A COLLECTING BANK FOR ITS 


CORRESPOND- 


ENTS’ DEFAULTS. 


THE RULE 


Indiana has always, of late years, 
been classed by text—writers as one of 
those states whose courts hold a collect- 
ing bank liable for its correspondents’ 
defaults. It will surprise many, there— 
fore, to learn that in a decision rendered 
last November* the Appellate Court of 
Indiana disavows such a doctrine, and 
(two justices dissenting) declares a con- 
trary rule. 
fore the court for 


The question squarely be- 
decision was this: 

‘**Does a bank in Indiana, in accepting 
for collection, in the ordinary course of 
business, a draft drawn upon a party 
in another state, guaranty the sol- 
vency of the intermediate banks through 
which the draft passes before it is final- 
ly presented to the drawee and paid?” 

It appeared that an Indiana bank 
which received a draft for collection, 
not having a regular correspondent in 
the place upon which the draft was 
drawn, transmitted it to its regular cor- 
respondent at Indianapolis, which, in 
turn, transmitted the draft to a bank lo- 
cated in the same city as the drawee. 
This latter bank collected the money, 
and the Indianapolis bank being indebt- 
ed to it ina greater amount, it credited 
the amount of the draft to the Indian- 
apolis bank, notifying it of that fact. In 
the meantime the Indianapolis bank 
suspended, and no money or proceeds of 
the draft, ever came into the hands of 
the Indiana bank. 

The appellate court first reviews the 
decisions in the state and denies the con- 


tention that the question propounded is 


nolan Open one in Indiana,for the reason 


*See Irwin v. Reeves Pulley Co. 


IN INDIANA. 


that it had already been settled against 
the bank by the supreme court of the 
state. It states that in its opinion “the 
question presented herein has never been 
before the supreme court of the state for 
decision.”’ An exhaustive review of the 
general authorities on the subject, pro 
and con, follows, and the decision is thus 
expressed: 

‘*‘We must conclude therefore, that 
when appellee (customer) placed the 
draft in appellant’s (bank’s) hands for 
collection, appellant became the agent of 
appellee for the collection and transmis- 
sion of the draft, with implied authority 
to do whatever was reasonably necessary 
to accomplish the work; that appellant 
having exercised reasonable care in the 
selection of subagents necessarily em- 
ployed to do the work, and seasonably 
transmitted the draft through such sub- 
agents to the place of payment, its whole 
duty has been performed.” 

The court reverses the judgment of 
the lower court which held the bank li- 
able, and uses this language: 

*“‘The decision of the lower court is 
not only against the great weight of au- 
thority in the country upon the direct 
point at issue, but it is contrary to the 
commonly accepted mercantile usages 
and customs, and violates the settled 
laws as applied to agents.” 

And yet, for a contemporaneous in- 
stance, we have the Texas courts de- 
ciding directly contrawise, in favor of a 
rule of absolute liability, asshown in the 
February Journal, and placing their de- 
cision on the ground of producing uni- 
formity with the rule of the supreme 
court of the United States. 
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Robinson, J. of the Indiana Appellate 
court, in a very lengthy dissenting opin- 
ion, which is concurred in by Comstock, 
J., states the belief that “the opinion 
adopted by the majority of the court is 
contrary to the doctrine laid down by 
the supreme court (Ind.), that it is op- 
posed to the great weight of authority 
in other jurisdictions and that, on prin- 
ciple, the judgment of the lower court 
should be affirmed.” 
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What was supposed to be the settled 
doctrine of Indiana that a collecting 
bank is liable for its correspondent’s de- 
faults, having been thus unsettled, it re- 
mains to await the decision of the su- 
preme court of Indiana to learn whether 
the doctrine now announced by a major- 
ity of the appellate court is to prevail,or 
the doctrine which has heretofore been 
supposed to exist in the state, making 
the collecting bank an insurer of its cor- 
respondents. 


NOTICE TO OKLAHOMA BANK DIRECTORS AND STOCKHOLDERS 


Issued by J. M. Pugh, Bank Examiner of Oklahoma Territory. 


‘**T wish to call the attention of direct- 
ors and stockholders to their duties un- 
der the new banking law. I have found 
in my examinations that in many in- 
stances directors have not been attend- 
ing to their duties, as it is the intent of 
the law that the Board of Directors 
manage and direct the affairs of the 
bank. No dividend can be lawfullv de- 
clared unless the earnings, after deduct- 
ing losses and bad loans, will justify the 
same. It is your duty before voting for 
a dividend to pass on your loans and be 
sure that all the bad ones are deducted. 
A director is legally responsible for neg- 
lect of duty. As a stockholder, remem- 


BANK NOTICES 


In the February Journal we published 
an article illustrating the modes adopted 
by banks in states which hold collecting 


de- 
limit or relieve themselves 


liable for 
to 
from liability. 

Our plan was to follow this article, by 
another in the March number upon the 
effect of the various notices issued by 


banks limiting their ljability, as con- 


banks 
faults, 


correspondents’ 


ber that your interest is a trifle compared 
with that of many depositors whose 
money vou are using, giving them for 
security only the honesty of your officers 
and the strict compliance with the law. 
It being my duty to look after the inter- 
ests of the depositors, I shall make 
special effort to see that the require- 
ment of the law is complied with, which 
will protect them as well as you, I hope 
you will see your responsibility and co- 
operate with me in enforcing the law, 
and we will try to build up under it 
banking institutions of which not only 
you but every citizen in this territory, 
can feel proud.” 


AS CONTRACTS. 


tracts, binding on depositors and cor- 
respondents, and we so announced in 
certain quarters. 

In preparing this article, 
has proved more extensive than we o'- 


the subject 


iginally anticipated and we are com- 
pelled, to do the subject justice in a 
completed article, to postpone its pub- 
lication to the April number of the 


Journal. 





LEGAL DECISIONS, 


BANKING LAW. 


pais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they discloseare likewise worthy the careful attention and study of the merchant 
the depositor, and the bank student seeking advancement. Further information regarding any case published 


herein, wiil be furnished on application. 


DEPOSIT OF RAISED CHECK. 


DEPOSIT IN BANK OF RAISED CHECK-—BANK'S RIGHT TO CHARGE 


BACK AMOUNT UPON 


DISCOVERY OF FORGERY—DISCOUNT AND COLLECTION CLERK'S STATEMENT 
THAT CHECK Is ‘‘ALL RIGHT’ DOES NOT ESTOP BANK—BANK'S DUTY 
AS TO NOTIFYING DEPOSITOR. 


Robert Oppenheim, plaintiff-respondent, v. West Side Bank, defendant-appellant, New York Supreme Court 
Appellate Term, February 1898. 


A deposited a check on a Philadelphia bank, of which he was indorsee, in a New York bank, 
stating he did not want credit unless it was ‘‘all right’”—A desiring to be sure of that fact before 


paying over an amount to a prior indorser. 
New York bank advised of collection and credit. 


The check was forwarded to Philadelphia, and the 
Thereafter A called at the bank, asked the dis- 


count and collection clerk if the check was ‘‘all right,” informing him the person present was ‘‘the 
man he had to give $75 change to;” and the clerk thereupon ‘‘looked at some book and said it was 


all right”; whereupon A paid the amount to the prior indorser, 


One month iater, upon advice 


that the check was raised, the New York bank charged back the amount to A and notified him of 


the forgery. 


Held, 1. The depositor, A, was liable to the bank for the amount credited him upon the 


forged check: 


2. The bank was not estopped from charging back the amount by the statement of its dis- 


count and collection clerk that the check was ‘‘all right.” 


The duties of this clerk related to the 


discount and collection of commercial paper and his response must be limited to the fact of its pay- 


ment by the drawee and not extended to the genuineness of the body of the check, 


It was no 


part of the clerk’s duty to give an assurance as to the genuineness of the body of commercial paper 
presented for collection, he only being authorized to furnish information regardirg its payment or 


non-payment. 


3. The New York bank was not guilty of negligenee in giving notice of the forgery. 


Action by Robert Oppenheim against 
the West Side Bank for balance of ac— 
count. From ajudgment of the District 
Court in the City of New York for the 
Eighth Judicial District in favor of 
plaintiff, the bank appeals. Reversed. 

GircericuH, J.—On the qth day of 
June, 1897, R. M. Braithwait & Co., of 
Philadelphia, Pa. issued their check upon 
the Northwestern National Bank, of the 


same place, for the sum of $8.50, pay— 


able to the order ofone F. R. Lee. The 
body of the check was subsequently 
altered by adding the letter “‘y” to the 
word ‘‘eight” and a cipher after the 
numerical figure ‘‘8,” thus raising the 
amount to $80 50, and, as altered,it was 
delivered by the payee, Lee, to the 
plaintiff, to whom the former was in- 


debted in the sum of $5, plaintiff agree 
ing to return to him the balance. 

The check, so altered and bearing the 
indorsements of both Lee and the 
plaintiff, was, on June 15,1897, together 
with $20 in bills and aggregating $100.50 
deposited by the latter with the defend- 
ant,for which amount he received credit 
in his pass-book and at which time he 
informed the bank’s receiving teller that 
‘the didn’t want the check placed to his 
credit unless they were positive it was 
all right.” The defendant then sent the 
check to its Philadelphia correspondent, 
the Philadelphia National Bank, for col- 
lection, and the latter, after collecting 
the amount of the check as raised, in- 
formed the defendant bank that it had 
been placed to its credit. 
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On the 19th day of June, 1897, the 
plaintiff, having been informed by de- 
fendant’s discount and collection clerk 
that the check was “‘all right,” withdrew 
the sum of $75 and paid it over to the 
person claiming it. 

Defendant’s correspondent, on the 
17th day of July, 1897,returned the check, 
with notice that it had been raised, and 
that defendant’s account had been 
charged with the amount thereof, the 
Philadelphia National Bank having on 
the day previous received notice from the 
drawee of the spurious character of the 
check. Thereupon the cashier of the 
defendant personally informed the plain- 
tiff of the forgery and three days later 
sent him a formal letter to the same effect. 
The defendant having refused to pay 
plaintiff the amount on deposit, viz, $46.15, 
the latter brought this action to recover 
it. 

The pleadings were oral. The answer, 
besides being a general denial, set up a 


counterclaim for $34.35, claiming that 
the plaintiff had overdrawn his account 
to that extent after charging it with the 
amount of the raised check. 
the defendant now concedes that this is 


However, 


incorrect and that the counterclaim 
should be reduced to $25.85,after charg- 
ing plaintiff's account with $72, being the 
difference between the original and the 
raised check. 

Judgment was given the plaintiff for 
the full amount claimed, from which the 
defendant has appealed, 

The substantial question presented by 
this appeal is,whether the defendant was 
entitled to charge the plaintiff's account 
with the amount of the raised check, 
This involves a consideration of certain 
general principles applicable to commer- 
cial paper and regulating the rights and 
obligations of the respective parties, 
which, so far as they relate to the facts 
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of this case, are as follows: 

(1) The plaintiff, as an indorser and 
holder of the check and claiming to be 
entitled to receive the amount thereof 
from the drawee, warranted the genuine. 
ness of the instrument and of every pre- 
ceding indorsement. Canal Bank v. Bank 
of Albany,1 Hill,287; Bank of Commerce 
v. Union Bank,3 N. Y., 230, 237; Turn 
bull v. Bowyer, 40 N. Y., 456; White v 
Continental Nat. Bank, 64 id., 316,320; 
Corn Exchange Bank v, Nassau Bank, 
91 id.,74; Third Nat. Bank v. Merchants’ 
Nat. Bank, 76 Hun, 475. 

(2) The Northwestern National Bank 
in Philadelphia, as drawee of the check, 
can only be held to a knowledge of the 
signature of R. M. Braithwait & Co., its 
depositors, who were the drawers. By 
accepting and paying the check, it only 
vouched for the genuineness of the signa- 
ture,and cannot be held to a knowledge 
of the want of genuineness of any other 
part thereof or of the bona fides of the 
holder. The National Bank of Commerce 
in New York v. The National Mechanics’ 
Banking Association of New York, 55 
N. Y,, 211; White v. Continental Nat. 
Bank, supra. 

(3) The forwarding of the check by the 
defendant to its correspondent in the 
usual course of business, in the absence 
of any express agreement in reference 
thereto,did not vest the title in the latter. 
Dickerson v. Watson, 47 N. Y., 439; 
National Park Bank v. Seaboard Bank, 
14 N. Y., 28, 34. 

(4) Money paid upon a raised check 
may be recovered, provided the one seek- 
ing to recover has not by his careless or 
negligent act injured or prejudiced the 
rights of the person from whom the re- 
covery is sought. The National Bank of 
Commerce in New York v. The National 
Mechanics’ Banking Ass’n,supra; Marine 
National Bank v, National City Bank, 59 
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\. Y.,67,77; Clews v. Bank of New York 
National Banking Ass’n, 89 N. Y., 419; 
Chird National Bank v. Merchants’ Bank 
supra; National Park Bank v. The Eldred 
Bank, go Hun, 285. 

The obligation of the defendant to re- 
turn to the drawee the money received 
yn the raised check, through its corres- 
pondent,is amply supported by the cases 
ast cited. It was, therefore, entitled to 
charge the plaintiff with the amount so 
received, unless it had been guilty of 
negligence, and the burden of establish- 
ing that was, under the circumstances, 
upon the piaintiff. Mayer v. Mayor, 63 
N.Y., 455, 457; Indig v, National City 
Bank of Brooklyn, 80 N. Y., 100, 105. 
This he claims to have done, and he has 
called our attention tocertain testimony 
which he regards as conclusive upon that 
point, 

It is insisted by the plaintiff that the 
statement of the teller of the defendant 
that the check was “all right,’’ made in 
response to an inquiry by him of the lat- 
ter, and the payment by plaintiff in reli- 
ance thereon, of the sum of $75 balance 
due to the person from whom he receiv- 
ed the check, constitute an estoppel zx 
The inquiry referred to was ad- 
dressed to the discount and 


Pals. 
collection 
clerk of the defendant,‘‘who looked at 
some book and said it was all right” 
after plaintiff had informed him that the 
person present was ‘‘the man he had to 
give $75 change to,” As neither of the 
parties knew of the alteration when such 
conversation was held, and as the atten- 
tion of the defendant's officers or em- 

oyees was not called to the filling in of 

ie check, or circumstances of suspicion 
lisclosed to either of them, if plaintiff 
had such,it seems,to my mind, a reason 
able inference to draw {rom the evidence 
that inquiry regarding any change in the 
body of the check was not then within 
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their contemplation. The duties of the 
teller in question related solely to the 
discount and collection of commercial 
paper, and his response that the check 
was ‘‘all right’ must be limited to the 
fact of its payment by the drawee and 
not extended to the genuineness of the 
body of the check, and, therefore, the 
defendant is not,under the circumstances, 
estopped from alleging any alteration 
therein. 

These views find ample support, by an- 
alogy at least, in numerous cases,among 
which are: Espy v. Bank of Cincinnati 
(18 Wall. 604); Marine Nat Bank v. 
National City Bank, supra; Security 
Bank v. National Bank of the Republic 
67 N. Y. 458: Clews v. Bank of N.Y. 
National Banking Association, supra. 

In Espy v. Bank of Cincinnati, above 
cited, a check had been raised from $26. - 
50 to $3,920 and the name of the payee 
changed from Mrs. E. Hart to Espy, 
Heidelback & Co., and it was then of- 
fered to the latter by a stranger in pay- 
ment for bonds and gold purchased. The 
said firm sent to the bank for information 
regarding the check, and upon the tel- 
ler’s replying ‘*It is good” or ‘‘It is all 
right,’’ they received the check, deliv- 
ered the bonds and gold to the purchas- 
er, and passed the check through the 
clearing house. The bank paid the 
check, but on discovering the forgery, 
brought an action, in which it prevailed, 
to recover back the monev from said 
Espy, Heidelbach & Co. The court 
held the following, among other propos- 
itions: 

‘*First: That when money is paid by 
mistake on a raised check, neither party 
being in fault, it may be recovered back 
as paid without consideration. 

‘‘Second. That when a party to whom 
a check is offered sends it to the bank on 


which it is drawn, for information, the 
law presumes that the bank has know-— 





156 


ledge of the drawer’s signature, and the 
state of his account, and it is respon- 
sible for what may be replied on these 
points. 

‘*‘Third, That unless there is some— 
thing in the terms in which the informa- 
tion is asked that points the attention of 
the bank officer beyond these two mat-— 
ters, his response that the check is good 
will be limited to them, and will not ex- 
tend to the genuineness of the filling in 
of the check as to payee or amount,” 


The doctrine of this case was applied 
in the cases of the Marine National 
Bank v. National City Bank, and Clews 
v. Bank of New York National Banking 
Association, supra. In the latter casea 
check, after certification, was raised and 
the name of the payee changed, and was 
then offered to the plaintiff, who sent to 
the teller of the certifying bank and 
asked if the certification was good. The 
teller, although the bank had previously 
been requested to stop payment of the 


check, answered ‘'Yes,” whereupon 


plaintiff accepted it in payment for cer— 


tain bonds. 
certifying bank to recover the amount 
of the raised check, it was held that the 
plaintiff had no remedy against the de- 
fendant; and regarding the inquiry 
made of the teller of the bank concern- 
ing the check, the court,speaking through 
Allen J. said, in part: 


In an action against the 


“If the holder desires more accurate in- 
formation, his inquiry should be more 
specific and far-reaching before he can 
transfera loss, caused to him by the 
fraud of the person with whom he deals, 
to the innocent acceptor.”’ 


In Security Bank v. National Bank, 
supra, the check was altered as to the 
amount, and the name of the payee,and 
in that condition offered to Duff & Tien- 
ken, who were gold brokers, in payment 
for gold. One of the firm went with the 
check to plaintiff’s bank, told the teller 
that he did not like the looks of the mes- 
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senger who brought the check to his 
firm, and who was a total stranger, and 
that he wanted the teller to be very par- 
ticular before certifying the check, as he 
had a doubt in his mind about it and 
warited to be assured that the check was 
genuine in every particular. The teller 
examined the check, certified it, 
handed it back, saying, “You need not 
the slightest doubt about that 
check, it is correct in every particular; 
the drawer is a director of the bank; 
and the check was thereupon received 
by Duff & Tienken. The plaintiff hav- 
ing paid to the defendant the amount of 
the raised check, brought an action to 
recover the amount thereof, and it was 
held that the plaintiff was not estopped 
by the statement made by the teller 
when the check was presented for certi- 
fication. 

The court, through Andrews, J., 
said, 


and 


have 


“It was no part of the teller’s duty to 
give an assurance as to the genuineness 
of the check except in respect to the 
signature of the drawers. If he went 
beyond this his representation did not 
bind the bank. Moreover, if the reply 
to the question put to him was intended 
as an affirmation of the genuineness of 
the body of the check, it was simply an 
expression of his opinion, and must 
have been so understood by the person 
who made the inquiry.” 

The case at bar is distinguishable 
from the Continental Bank v. National 
Bank of the Commonwealth, 50 N. Y. 
575, cited by the plaintiff, in that there 
the payee relied upon the pronounce 
ment of the teller of the bank that a 
forged certification of a check was gen 
uine, and the decision of the court that 
the circumstances of the case created an 
equitable estoppel was based upon the 
admission of a fact peculiarly within the 
knowledge of, and which should have 





LEGAL DECISIONS. 


been known by the bank upon which the 
check was drawn, as well as upon the 
positive assertion upon which the other 
party had a right to rely, and did rely. 

In this case, however, it was no part 
of the clerk's duty to give an assurance 
as to the genuineness of the body of 
commercial paper presented for col- 
he only being authorized to 
furnish information regarding its pay- 
ment or nonpayment. 

The other cases cited by the plaintiff 
have no application to the question un- 
der consideration. 

Plaintiff further contends that the de- 
fendant was guilty of negligence in the 
matter of giving him notice of the forg- 
ery. It is well settled that a person 
who has received the proceeds of raised 
commercial paper cannot avoid his lia— 
bility to refund by showing that, after 
the loss had occurred, the person seek- 
ing to recover was negligentin discover- 
ing the forgery, or, after its discovery, 
in giving him timely notice, unless in 
the latter contingency it is coupled with 
proof that he was damaged by such 
failure to notify him within a reasonable 
time, National Bank of Commerce v. 
The National Mechanics’ Banking Ass'n, 
supra; Corn Exchange Bank v. Nassau 
Bank, 91 N. Y. 74; Third National 
Bank v. Merchants’ National Bank, 
supra, 


lection, 


There was no proof whatever that the 


defendant was negligent in giving no- 
tice to the plaintiff of the forgery after 
its discovery; on the contrary, the un- 
disputed evidence shows that the plain- 
tiff was informed by the defendant of 
the forgery on the day that it first re- 
ceived 


notice. Moreover, the proofs 
fail to show that the plaintiff was dam- 
aged by delay, if there was any, in re- 
ceiving notice of the forgery after its 
discovery, 
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Ruggles, J., who wrote the opinion in 
Bank of Commerce v, Union Bank, 
supra, says: 


“The greater negligence in a case of 
this kind is chargeable on the party who 
receives the bill from the perpetrator 
of the forgery;” and, continuing, the 
same learned judge says: ‘‘The parity 
who fraudulently passed the bill cannot 
avoid his liability to refund on the pre- 
tense of delay in detecting the forgery 
or in giving notice of it; and if reason— 
able diligence is exercised in giving no- 
tice after the forgery comes to light, it is 
all that any of the parties can require.” 


And in the case of the Third National 
Bank v. Merchants’s National Bank 
above referred to, O’Brien, J., lucidly 
expressing the reasoning of the Court, 
says: 


‘*‘But a claim of negligence based upon 
a failure to discover is very different 
from one based upon a failure, after 
discovery, to give notice. A failure to 
discover, though resulting in loss to an- 
other who might, if sooner apprised, 
have apprehended the forger and re- 
covered the money, gives no right of 
action, and for obvious reasons, one of 
which alone need be mentioned. Thereis 
no duty imposed on one who receives a 
forged check from another to unearth 
the crime. He receives it, presuming, 
as he has a right to do, that all the sig- 
natures and indorsements are genuine, 
which is impliedly warranted by the 
person from whom it is received. This 
presumption and the right to rely on 
this implied warranty is only destroyed 
when, by inspection, the forgery could 
be detected because apparent on the 
face of the check cr bill, or where 
from the surrounding circymstances 
the suspicions of the person receiv- 
ing the note, check or bill should be 
aroused and his scrutiny challenged. 
Not so after discovery, for then the duty 
is incumbent on the one detecting the 
imposition to act promptly in giving 
notice, and if he fails therein to the in— 
jury and damage of the one entitled to 
notice, he will be prevented from recov- 
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ering the damage or injury shown to 
have been actually incurred.” 

There being no proof of the defend- 
ant’s negligence or lack of reasonable 
diligence in giving notice of the forgery 
after its discovery, or, even if such were 
shown, that any damage was suffered 
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thereby, the plaintiff cannot, in my 
opinion, avoid his liability to refund. 
For these reasons the judgment shou'd 
be reversed and a new trial ordered, 
with costs to the appellant to abide the 
event. 
Allconcur. 


SET-OFF AGAINST DECEASED DEPOSITOR. 


DEATH OF DEPOSITOR OWING BANK ON UNMATURED NOTE—BANK’S RIGHT TO APPLY 
DEPOSIT IN PART PAYMENT OF NOTE—BANK’'S REFUSAL TO PAY OVER DE- 


POSIT TO 


ESTATE, AND AWAIT 


PAYMENT OF NOTE IN DUE 


COURSE OF ADMINISTRATION, SUSTAINED. 


Ainsworth v. Bank of California, supreme court of Califurnia, December 30, 1897. 


Upon the death of a depositor in a bank,indebted to the bank on a note not yet matured,and 
having a balance to his general credit, the bank, after maturity of the note and at any time before 
commencement of action against it by the executor for the deposit,may apply such deposit towards 


payment of the note. 


This right of the bank is adjudged under sections 437,438 and 440 Code Civ. Proc. providing 


for counterclaims. 


Whether the bank had a right to apply the deposit under the doctrine of bank- 


ers’ lien, not decided, such decision being unnecessary to the disposal of the case. 


Action by Margaret Sutton Ainsworth 
executrix, against the Bank of Califor- 
nia. From a judgment for plaintiff, de- 
fendant appeals. Reversed. 

CuipmMan, C.—The facts are admitted 
and found to be as follows: September 
27, 1895, George J. Ainsworth, plaintiff's 
testator, executed his note to the Bank 
of California for $10,000, payable De- 
cember 26, 1895. He was a customer 
of the bank, and at his death, October 
20, 1895, had on deposit there to his 
On De- 
cymber 26, 1895 (the day the note ma- 
tured) the bank, without the consent of 
respondent, applied this 


credit the sum of $5,974 25. 


sum on the 
note. On December 30, 1895, letters 
testamentary were issued to respondent 
by the superior court of Alameda coun- 
ty. Feb. 17, 1896, respondent presented 
her check for said deposit tothe bank and 
demanded payment, which was refused. 
February 21, 1896, the bank presented 
its claim on said note therein, crediting 
it with said sum of $5,974.53, which 
claim was rejected on March 3d. 


On March 9, 1896, plaintiff commenced 


her action to recover the sum so depos- 
ited, In its answer the bank set up its 
presented claim, and claimed the right 
to use it as a counterclaim, under secs. 
437, 438, Code Civ. Proc. , and also the 
right to apply said deposit on said note 
by virtue of its banker’s lien, and also 
that the two debts—the note and said 
deposit of $5,974.53—should be deemed 
compensated, so far as they equal each 
other, under section 440 Id. There is 
no finding of evidence as tothe solvency 
or insolvency of the estate. The court 
denied the right of defendant to use the 
note as a counterclaim, or to apply the 
said sum of $5,974.53 on the note, and 
denied the right to such “compensation.” 
Judgment was given for plaintiff for $5, 
974.53, and for defendant for $10,000 
and interest, payable in due course of 
administration. The appeal is from the 
judgment, and comes here on bill of ex- 
ceptions. 

Under section 437 a defendant may 
answer by ‘‘(2) a statement of any new 
matter constituting a defense or coun- 


terclaim. * * *” A counterclaim is, 
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by section 438, defined to be 


“One existing in favor of defendant 
and against a plaintiff, between whom a 
several judgment might be had in the 
action, and arising out of one of the fol- 
lowing causes of action: * * * (2) 
In an action arising upon contract; any 
other cause of action arising also upon 
contract and existing at the commence- 
ment of the action.” 


Counsel for plaintiff (respondent) 
make an ingenious argument to the ef- 
fect that these sections simply prescribe 
a rule for pleading counterclaims, how 
to plead them, and what qualities they 
must possess in order that they may be 
pleaded, but leave the question entirely 
open ‘‘as to what counterclaims are,and 
what are not, claims upon which a sev- 
eral judgment might be had in the ac- 
tion,” Itistrue that section 438 says 
that the counterclaim mentioned in sec- 
tion 437 Must possess certain elements; 
but it goes further, we think, and de- 
well as 


fines what a counterclaim is, as 


when it may be pleaded. The section 
practically says that a counterclaim is 
lefined to be what the section says may 
be pleaded as such. 

It is suggested by respondent that a 
rule which would allow this counterclaim 
would in many cases take assets out of 
administration, through proceedings in 
which other creditors could not be heard, 
would pay one creditor to the exclusion 


of others, would render inoperative pro- 


visions for the temporary support of the 
family of the deceased, to which all 
debts are postponed; and therefore the 
rule cannot be souud. Citing Fitzpat- 
rick v. Brady, 6 Hill. 581; 
Levis, 15 Serg. & R. 108; 
Bank, 74 N. Y. 467. 
Respondent makes the point, also, 
that the counterclaim should be rejected 
for want of mutuality, grounding the ob- 
jection upon the fact that the note of 


Leiper v, 
Jordan v. 


159 


deceased was not due when he died,and 
that nothing ever did become due from 
him; that plaintiff sued as executrix, in 
her representative capacity, for a debt 
due the deceased at his death, and her 
title and right of action are to be con- 
sidered as of that date, as is also the 
right of defendant to set up the coun- 
terclaim, at which time nothing was due 
defendant—citing Patterson v. Patter- 
son, 59 N. Y. 574. The contention is 
that if A owes B $1,000 upon a promis- 
sory note, and B owes A alike sumona 
promissory note, both due on the same 
day in the future, and A meanwhile 
dies, A’s administrator may sue and re- 
cover when B's note to A matures, but 
B cannot plead A’s note by way of coun- 
terclaim, because B now owes the estate 
and not A, and there is no mutuality, 
because a right of action on A's note did 
not accrue in A’s lifetime. 

Such is the apparent reasoning of Pat- 
terson v. Patterson, supra, and also of 
Jordan v. Bank, 74 N. Y. 474, cited by 
from 6 
Hill, the pro rata distribution of an es- 


respondent. Inthe case cited 


tate was not a question. The case is 
not in point. The case in 15 Serg & R. 
108, was decided upon the construction 
given to the act of 1794 then in force in 
the State of Pennsylvania; and the ques- 
tion was as to the right of a judgment 
creditor of an insolvent estate gaining a 
priority over other judgment creditors, 
by taking out and levying feri facias 
which related to a day prior to the in- 
testate’s death. The case does not seem 
to throw any light on this case. In 
Patterson v, Patterson, plaintiff, as ex- 
ecutrix, brought suit to foreclose a mort- 
gage executed by defendant to plaintiff's 
testator given to secure a promise in the 
nature of an annuity, which by its terms 
was made to depend upon the testator’s 
death, and was payable to his executrix 
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or administratrix after his death. De- 
fendant set up as counterclaim a claim 
for rent due him from the testator at the 
time of his decease. It was said there 
was no mutuality, and the set off was 
disallowed. The case follows the con- 
struction given by the English courts to 
the statute of 2 Geo. II. c. 22, to which 
The 
decision is well considered, and was fol- 
lowed in Jordan v. Bank. The statute 
of New York (2 Rev. St. p. 355, § 23) 
reads: 


‘In suits brought by executors, etc., 
demands existing against their testators, 
etc. and belonging to the defendant at 
the time of their death, may be set off 
by the defendant in the same manner as 
if the action had been brought by and 
in the name of the deceased.” 


The case of Patterson v. Patterson 
does not necessarily support respondent, 
although, as interpreted in Jordan v. 
Bank, it may be so applied. In this 
latter case the relation of the claims of 
the parties was the reverse of Patterson 
v. Patterson. Jordan sued as adminis- 
tratrix on a demand owned by the intes- 
tate in his lifetime, and due and payable 
to him then, while the promissory note 
which defendant sought to set off, though 
owned by it in the lifetime of the intes- 
tate,was not due and payable until after 
his death. It was held that, for a de- 
mand to be set off against an executor 
or administrator in an action brought by 
him, it must have been dueand payable 
from the decedent in his lifetime. 

We think that the provisions of our 
section 438, Code Civ. Proc., read with 
section 440, are different from the New 
York statute. The clause, ‘‘any other 
cause of action arising upon contract, 
and existing at the commencement of 
the action” (section 438, subd, 2), is not 
in the New York statute. Section 440 
provides that ‘‘when cross demands have 


the New York statute was similar. 
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existed between persons under such cir- 
cumstances that if one had brought an 
action against the other a counterclaim 
could have been set up,the two demands 
shall be deemed compensated, so far as 
they equal each other, and neither can 
be deprived of the benefit thereof by the 
assignment or death of the other.”’ Our 
statute of set-oft,we think,relates to the 
situation of the parties ‘‘at the com- 
mencement of the action,” and the death 
of one of the parties to the demand, 
though such death occur before the ma- 
turity of the demand, will not change 
the relative rights of the parties in plead- 
ing a counterclaim, or in compensating 
the claims so far as they equal each other, 
provided the set-off be due when the 
action is commenced, 

In New Hampshire and Massachusetts 
the statutes were said to be substantially 
the same as the statute of Geo. 11. In 
both these states the rule contended for 
byappellant wassustained. In Matthew- 
son v. Bank, 45 N. H. where the 
question was examined, and the rule as 
in McDonald v. Webster, 2 Mass. 498, 
and Bigelow v. Folger, 2 Metc. (Mass.) 
255, was followed, a clear distinction is 
drawn between debts or demands toand 
from executors in their own right, ‘‘and 


104, 


those where the transactions were wholly 
between the deceased and 
party in the lifetime of the former, but 
the contingent claims have become abso- 
lute,and the claims not due have become 


the adverse 


payable after the decease * * *” 
Said the court: ‘‘We are unable to see 
why such demands should not be set off 
against an administrator when they be- 
come absolute and payable.”’ 

We cannot assent to the doctrine that 
our statute does not apply because the 
cross demand of the bank was not due 
when plaintiff's testate died. It was due 
when action was brought. Bank v. Gay 
(Cal. ) 35 Pac. 876, The debt existed 
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at his death. Section 61 of the Indiana 
Code (2 Rev. St. 1876, p. 64) reads al- 
most as our section 440, supra. There 
is no substantial difference. In Convey 
v. Langdon, 66 Ind. 311, the New York 
cases and the New York statute, supra, 
were considered, and it was said: 

‘The cross demand must have been 
an existing demand against the testator 
or intestate at his death. It is not nec- 
essary that the cross demand thus exist- 
ing should have become due at the time 
of the testator’s death. It is sufficient 
if it become due and payable in time to 
be pleaded as a set-off in the same man- 
ner as if the testator or intestate had 
lived to bring the action.” 

See,also, Wat. Set Off $$ 24, 97; Raw- 
son v. Copiand. 3 Barb. Ch. 166 (limited 
and distinguished in Patterson v. Pat- 
terson, supra); Matthewson v. Bank, 
supra, Skiles v. Houston,11o Pa. St. 255, 
Byles, Bills, 531, and note 8; Temple v. 
Scott, 3 Minn. 419 (Gil. 306). It is laid 
down as the rule in 2 Woerner, Adm'n, 
398, supported by cases there cited,that 
where the defendant and deceased had 
mutual dealings, the judgment can be 
only for the difference between the claims 
of the creditor and the decedent; and 
this is there said to be true, whether the 
debts are payable simultaneously,or the 
one in prasenti and the other in futuro, 

The claim of respondent that by the 
death of plaintiff’s testator the demand 
passed ¢o instante to his representatives 
and took date by relation to the date o; 
the testator’s death, is correct only to this 
extent: thatit passed subject to any 
right of set-off or counterclaim in appel 
lant. 


The demand was not an asset of 
the estate, in the sense claimed, and to 
the exclusion of appellant’s'right of set- 


off. As was said in Richardson{v. Par- 
ker, 2 Swan, 529: ‘‘The notes and ac- 
counts of the deceased are not assets, if 


they have been discharged by ]payment, 
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the creation of adverse accounts, or 
otherwise. It is only what remains after 
all just settlements with the debtor of 
the estate which goes into the funds for 
distribution.” See Finnell v. Nesbit, 16 
B. Mon. 351, and Ely v. Horine,s5 Dana, 
398, therein referred to. See,also, Ford 
v. Thornton, 3 Leigh, 695. 

That the title of administrator to the 
assets of the estate takes effect by rela- 
tion, from the intestate’s death, respond- 
ent cites Babcock v. Booth, 2 Hill, 181. 
In that case the general rule was stated 
to be that the administrator can only 
maintain such claims as the testator or 
intestate may have successfully asserted 
if living. An exception to the rule was 
found in the case cited, however, where 
the deceased was a fraudulent vendor, 
who remained in possession until his 
death; and as to his creditors the sale 
was held void against the fraudulent 
vendee, who took the property from the 
possession of the widow after her hus- 
band died. 

We do not think the case before us 
would be an exception to the general 
rule as above stated, or that the credit- 
ors of the estate would stand in any bet- 
ter position than the testator would him- 
self have stood in, had he lived and had 
drawn his check after his note was due, 
and had been refused payment. Under 
our Code provisions as to claims against 
estates of deceased persons, it is com- 
pulsory upon the claimant to present his 
claim under oath, stating all offsets and 
credits. Without doing this he cannot 
maintain an action or be paid his claim. 
The purpose of the law, we think, is to 
ascertain the balance existing, and to 
give to both the claimant and the estate 
the benefit of all just offsets, whether the 
estate be solvent or insolvent. As was 
said in Aldrich v. Campbell, 4 Gray, 
284: ‘‘The settlement with such estates 
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(insolvent) are final and all mutual de- 
mands are to be balanced. Claims not 
liquidated, and debts absolutely due, 
though payable in the future, are to be 
included, The balance found upon such 
adjustment is the only debt remaining. 
In the case of an insolvent estate of one 
deceased, all claims existing at the time 
of the death are to be set off.”’ 

If this is sound law in the case of in- 
solvent estates—and we think it is—it 
certainly must be so if the estate be sol- 
vent, for no harm can come to any one 
by applying the rule in the latter case. 
We find nothing in the sections of the 
Code of Civil Procedure cited by re- 
spondent in confilct with this view of 
the matter. The inventory required to 
be made by the administrator or execu- 
tor by sections 1443-1446 and the duty 
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imposed by section 1581 to take into his 
possession all the estate, etc., and to 
collect all debts due to decedent, etc., 
cannot affect the rights of creditors of 
the deceased, or change their relations 
in respect of mutual obligations. 

The view we have taken of the case 
makes it unnecessary to decide whether 
the appellant had a right to apply the 
deposit by virtue of the banker’s lien 
claimed by it. Wethink the court be- 
low erred inits conclusions, and advise 
that its judgment be reversed, and that 
judgment be ordered for defendant, pay- 
able in due course of administration, for 
the amount of its note and interest, less 
the amount of said deposit credited as 
of the date of December 26, 1895, the 
date when indorsed on said note. 

We concur: Haynes, C.; SEARLs, C 


REVOCATION OF CHECK. 


PAYMENT—ALTHOUGH 
SUFFICIENT FUNDS ON DEPOSIT 


CHECK TO BONA FIDE HOLDER—DRAWER CANNOT 
POSIT INSUFFICIENT WHEN CHECK DRAWN, IE 
WHEN CHECK PRESENTED, BANK MUST PAY, AND CANNOT JUSTIFY 
REFUSAL BY REASON OF SPECIAL AGREEMENT BETWEEN DE- 
POSITOR AND BANK, TO DEVOTE SUCH SUBSEQUENT 
DEPOSITS TO OTHER PURPOSES. 


STOP DE- 


Gage Hotel Co. v. Union Nat, Bank, supreme court of Illinois, February 14, 1898. 


1. When a check of a depositor is presented to a bank, if the deposit is sufficient to pay the 
check, it isan absolute appropriation of the amount of the check to the holder, who has a right of 
action against the bank thereon, if it refuses to pay; and the drawer cannot stop payment of the 
check after it has passed into the hands of a bona fide holder. 

2. Where a check is given to a bona fide holder at a time when the drawer has a less sum on 
deposit than the amount of the check, but who deposits sufficient funds before check is presented 
the bank is bound to pay the check on presentment, and is not justified in refusing payment be 
cause such new deposits are coupled with the instruction and agreement that they shall not be used 


to pay this particular check when presented. 


The right of a bona fide checkholder, to payment 


cannot be abrogated by a special contract of this character without his consent. 


Appeal from appellate court, First 
district. Action by the Gage Hotel 
Company against the Union National 
Bank to recover the amount of a check 
drawn on defendant, and indorsed to 
plaintiff. From a judgment of the ap- 
pellate court (69 Ill. App. 681) affirming 
a judgment in favor of defendant, plain- 
tiff appeals. Reversed and remanded. 

Ashcraft & Gordon, for appellant. 


Tenney , McConnell, Coffeen & Harding 
for appellee. 

CARTWRIGHT, J. Henry C. Knill was 
a depositor in the bank of appellee, and 
on June 21, 1893, drew his check on ap- 
pellee for $300, payable to the order of 
Leroy Payne, and delivered it to the 
payee. Payne on the same day indorsed 
the check, and delivered it to appellant, 
who paid him $300 for it. Appellant 
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deposited the check to the credit of its 
account with its bank, the Union Trust 
Company of Chicago; and the latter sent 
it through the clearing house,and it was 
presented to appellee for payment on 
June 23d. Onthe day the check was 
drawn the amount of Knill’s deposit was 
$98.53, but he made subsequent deposits, 
and when the check was presented he 
had on deposit with appellee funds in 
excess of the amount of the check. Ap- 
pellee refused payment on the ground 
that Knill had ordered it not to pay the 
check, and the paying teller marked it, 
‘Payment stopped.”” On June 24th the 
dishonored check was returned to ap- 
pellant by the Union Trust Company, 
and appellant on that day again present- 
ed it to appellee, which still had sufficient 
money to Knill’s credit to pay it; but 
payment was again refused on the ground 
that it had been stopped by Knill. 

Thereupon the appellant brought this 
suit against appellee for the amount of 


the check. A jury was waived, and the 


cause tried before the court,resulting in 
a finding and judgment for appellee. 
On appeal the judgment was affirmed by 
the appellate court for the First district, 
which granted acertificate of importance, 
and the case has been brought to this 
court. 


There is no dispute as to the material 
facts as above stated, and the rights of 
the parties depend upon the question 
whether appellee was justified in its re- 
fusal to pay the check becauseof the order 
of Knill that it should not be paid. This 
question is presented by the action of 
the court in refusing and modifying 
the 
The relation of the banker to the 
checkholder has been frequently con- 
sidered by this court, and the right of 
the checkholder to payment on presen- 
tation of the check, provided there are 


propositions of law presented at 
trial. 
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sufficient funds on deposit to meet it, has 
been recognized and upheld in every 
case. This court has constantly held 
that when the check of a depositor is 
presented to the banker,if the deposit is 
sufficient to pay the check,it is an abso- 
lute appropriation of the amount of the 
check to the holder, and that the con- 
tract implied by law between the banker 
and his depositor, for the benefit of who- 
ever may become the holder of a check, is 
one upon which such holder can maintain 
an action. A different rule prevails in 
some other jurisdictions, but this one 
has been affirmed by many courts and 
leading text writers as the logical one. 

The case of Munn v. Burch, 25 III.35, 
has been generally regarded as the lead- 
ing case in this country stating the na- 
ture of the contract, and affirming the 
right of the checkholder to sue and re- 
cover from the bank for refusing to 
honor a depositor’s check under such 
circumstances. In that case, after stat- 
ing the universal custom which enters 
into, and forms a part of, every contract 
between a banker and depositor, it was 
said (page 40): 

“This universal custom shows us what 
the contract of all the parties is. It 
shows us that the banker, when he re— 
ceives the deposit, agrees with the 
depositor to pay it out on the presenta- 
tion of his checks, in such sums as those 
checks may call for, and to the person 
presenting them, and with the whole 
world he agrees that whoever shall be- 
come the owner of such check shall, 
upon presentation, thereby become the 
owner and entitled to receive the am- 
ount called for by the check, provided 
the drawer shall at that time have that 
amount on deposit. Who shall object 
to that portion of the contract which the 
law raises by implication on the part of 
the banker to the third person—to any- 
body and to everybody?” 


And it was further said: 
‘“‘We hold then, that the check of a 
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depositor upon his banker, delivered to 
another for value, transfers to that other 
the title to so much of the deposit as the 
check calls for, which may, again be 
transferred to another by delivery; and, 
when presented to the banker, he be- 
comes the holder of the money to the 
use of the owner of the check, and is 
bound to account to him for that amount 
provided the party drawing the check 
has funds to that amount on deposit, 
subject to his check, at the time it is 
presented.” 


In Fourth Nat. Bank v. City Nat. Bk. 
68 Ill. 398, this court said (page 402): 


“The universal custom informs us 
what the contract of all the parties to 
such transactions is. It informs us that 
the banker, when he receives the depos- 
it, agrees with the depositor to pay it 
out, on the presentation of his checks, 
in such sums as those checks may speci- 
fy, and to the person presenting them; 
and with the whole world the banker 
agrees that whoever shall become the 
owner of such check shall, upon presen- 
tation thereof, become thereby the 
owner, and entitled to receive the 
amount specified in the check, provided 
the drawer shall at that time have that 
amount on deposit.” 

The same doctrine has been affirmed 
in the following cases: Bickford v. Bank, 
42 Ill. 238; Union Nat. Bank v. Oceana 
Co. Bank, 8o Ill. 212; National Bank of 
America v. Indiana Banking Co. 114 IIl. 
483; Bank v. Jones, 137 Ill. 634; Bank 
of Antigo v. Union Trust Co., 149 III. 
343. It is also the rule that the drawer 
of a check cannot stop payment of it 
after it has passed into the hands of a 
bona fide holder. Union Nat. Bank v. 
Oceana Co, Bank, supra. 

These decisions are not controverted 
by appellee, but the argument in its be- 
half is that, after the check was given, 
Knill could make an arrangement with 
appellee that future deposits should not 
be applied to its payment. When the 
check was drawn, the amount to Knill’s 
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credit was not sufficient to pay it and 
after Knill had given the order not to 
pay it the bank received deposits before 
the presentation which increased his 
balance to more than the amount of the 
check. It is insisted that Knill was free 
to make, and appellee to receive, depos 
its under an arrangement that this check 
should not be paid. Of course, if Knill 
could make such an arrangement on 
June 2ist as to further deposits, he or 
any other depositor in a bank could 
make a special contract, when opening 
an account, that only certain checks 
should be paid, or at any time limit the 
liability of the bank by a secret arrange- 
ment between himself and the bank as 
to checks that might be drawn in the 
future, in any manner that they saw fit. 
We think such a proposition plainly un- 
sound, and in conflict with the decisions 
above referred to. 
agreement 


If such a special 
could be made, a person 
about to take a check could not rely 
upon the contract implied by the law, 
but would be compelled to go to the 
bank and ascertain whether the account 
had been opened under any special or 
private arrangement between the banker 
and depositor, or whether any instruc-— 
tions had been given by the depositor as 
to what checks should be paid. Even if 
he should find that there was no agree- 
ment or instruction, and should take the 
check, he could not then rely upon the 
banker’s contract to pay it if the funds 
were on deposit, since they might be 
checked out or withdrawn, and a 
new deposit made under an agreement 
or instruction that he should not be 
paid. 

The basis of the decisions has been 
that by universal custom there is a con- 
tract between the banker and depositor, 
created by the deposit and receipt of the 
money, with the whole world, and for 
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the benefit of every person who shall 
become the holder of a check. If the 
funds are in the bank when the check is 
drawn, the drawing is an appropriation, 
as between the drawer and the payee, of 
the sum of money named in the check, 
which is to lie in the bank until called 
for by a presentation of the check. It 
is true that in such a case there is no 
privity between the bank and the check- 
holder until presentment, and that pri 
ority in drawing a check does not give 
priority of right to the fund as against 
the banker, but that such priority of 
right is determined by the order of pre- 
sentation. 


In Munn v. Burch, supra, it 
was said (page 25). 


‘Surely every sound lawyer will at once 
perceive a privity of contract between 
the banker and the holder of the check, 
created by theimplied promise held out 
to the world by the banker on the one 
side, and the receiving of the check for 
value, and presenting it, on the other. 
It is a familiar principle, of daily illus- 
tration, that a promise made to the pub- 
licthat the performance of a particular 
act shall entitle the person performing 
the act to a particular right is a valid 
assumpsit to such person. The promise 
on the one hand, and the performance, 
on the other, create a privity between 
the parties as intimate and as obligatory 
as if the promise had originally been 
made to the particular person.” 


In Daniel on Negotiable Instruments, 
{section 1638), the author says: 

‘‘The objection to the checkholder’s 
suing the bank, on the ground that 
there is no privity between him and the 
bank, seems to be utterly untenable. It 
is true, there is no privity before the 
presentment of the check; but by that 
very act they are brought in privity,and 
the checkholder’s right to sue the bank 
completed.” 
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Knill had a right to draw his check in 
the reasonable expectation that he would 
have funds, at the time of presentment, 
adequate to meet it, and he did have 
sufficient funds to his credit at the time 
of presentment. By giving the check 
he assumed the obligation that the funds 
should be there, Of course, he might 
have withdrawn his deposit before pre— 
sentment, or have declined to make a 
further deposit to meet the check, and 
have thus committed a fraud upon ap- 
pellant; but, if he had done so, it would 
have been his fraud, and not that of ap- 
pellee, and appellee would have been in 
no wise responsible for it. It does not 
aid appellee that Knill might have com- 
mitted a fraud in that way, so that ap- 
pellant is no worse off than it would 
have been if he alone had committed the 
fraud, Its duty was to stand indifferent 
and perform its obligation. When it 
accepted his account, it did so with an 
agreement with the whole world that 
whoever should become the owner of his 
check should, upon presentation there— 
of, become the owner and entitled to re- 
ceive the amount specified in the check, 
—not as a matter of favor, but as a mat- 
ter of right,—provided Knill at the time 
had the amount on deposit. This agree- 
ment was for the benefit of such check. 
holder, and we think no special contract 
could be made to abrogate it, without 
the consent of the checkholder. Appel- 
lant, in taking the check, had a right to 
rely upon the contract implied by the 
law, and was entitled toenforce it. The 
judgments of the appellate court and 
circuit court are reversed, and the cause 
is remanded to the circuit court, Re- 
versed and remanded. 
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THE LACK OF POWER OF 


A BANK CASHIER TO 


PLEDGE THE 


BANK’S RESPONSIBILITY FOR PAYMENT OF NOTE OF ANOTHER. 


Fort Dearborn National Bank of Chicago v. Seymour. 


A bank in Chicago was the corres- 
pondent of a bank in St. Paul, in which 
the latter kept funds on deposit, The 
cashier of the St. Paul bank was secre- 
tary of, and a large stockholder in, a 
land company. The president and two 
of the directors of the St, Paul bank 
were also interested in, and stockhold— 
The land 
company was indebted to certain par- 
ties in the sum of $25,000, which had to 
be met and paid. 

The cashier of the St. Paul bank in 
his individual name, wrote to the cashier 
of the Chicago bank that he had been 
unexpectedly called upon 


ers of, the land company. 


to take up 
$25,000 for a company in which he was 
interested and did not want to borrow 
the money from his own bank, and asked 
if the Chicago bank would place an in- 
closed note of the land company for 
$25,000 to the account of the St. Paul 
bank; adding that the latter bank would 
not draw against it. To this the cashier 
of the Chicago bank replied that he 
had placed the proceeds of the land 
company note to the credit of the St. 
Paul bank with the understanding that 
none of it was to be paid out, and that 
they reserved the privilege of charging 
the land company note to the St, Paul 
bank at their option. 

The cashier of the St. Paul bank re- 
plied, consenting to and accepting these 
conditions. 

The Chicago bank then discounted 
the land company note, and placed the 
proceeds to the credit of the St. Paul 
bank, and the latter then paid the am- 
ount ($15,000) to the land company. 

The St. Paul bank was not a party to 


Supreme court of Minn., January 6, 1898. 


the note of the land company, and had 
no interest in it. None of the officers 
of the St. Paul bank except those who 
were stockholders in the land company 
and interested in the transaction in 
their own behalf, adversely to the in- 
terests of the bank, ever authorized, 
knew of, or ratified the agreement be- 
tween their cashier and the Chicago 
bank, and they had no notice that the 
credit of $25,000 by that bank to the St. 
Paul bank was not an actual and uncon- 
ditional credit for cash deposited. 

Held: 1. The agreement of the cash- 
ier of the St. Paul bank that the Chicago 
bank might charge up the note of the 
land company to the St. Paul bank was 
wholly without the scope of his author- 
ity; that it amounted to an attempt to 
pledge the responsibility of the St. Paul 
bank for the payment of the note of the 
land company in order to enable that 
company to raise money to pay its own 
debts; that this was, in law and fact, a 
fraud on the St. Paul bank—of all which 
facts the Chicago bank was chargeable 
with notice. 

z. The knowledge of the transaction 
by the cashier of the St. Paul bank, or 
by those officers who were interested 
with him in the land company, and were 
acting for themselves and adversely to 
the interests of the bank, did not con- 
stitute notice to the bank. 

3. That after having thus credited the 
St. Paul bank with the proceeds of the 
land company note, and after that bank 
had paid over the amount to the land 
company, as it expected and knew would 
be done, the Chicago bank had no right 
to charge up the land company note to 
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the account of the St. Paul bank. 

4. The rule that a principal must 
either repudiate or ratify the unauthor- 
ized act of his agent as an entirety; that 


THE EFFECTIVENESS OF BY-LAW LIENS ON STOCK FOR 
INDEBTEDNESS. 


HOLDERS’ 
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he cannot accept the benefits and repu- 
diate the conditions or liabilities at- 
tached — has no application to the 
facts, 


STOCK- 


Valid as against stockholders, and their assignees for benefit of creditors, but not binding upon bona fide 


purchasers of stock, for value without notice. 


John C. Grafflin Ce. v. Woodside, Court of Appeals, Maryland, Jan. 11, 1898. 


In a suit by James S. Woodside, as- 
signee for creditors of F. L_ Grafflin 
against the John C. Grafflin Co for the 
cancellation of a certificate of stock in 
favor of F, L. Grafflin, the assignor,and 
for the issuance of a new certificate, the 
company alleged an indebtedness by 
Grafflin to it, prior to the assignment, 
and claimed a lien on the stock therefor, 
by virtue of the following by-law, adopt- 
ed at the time of the organization of the 
company: 

“Transfers of stock shall only be made 
by the stockholders in person or by duly 
constituted attorney onthetransfer book 
at the company’s office upon surrender 
of the certificate for stock to be trans-— 
ferred; and no stockholder owing the 
company a matured debt shall transfer 
his or her stock, or receive any dividend 
thereupon, untilsuch debt be paid,except 
by consent of the board of directors.” 

The court holds: The by-law len of 
the corporation on the stock was valid 
and binding against the stockholder, and 
also against his assignee for the benefit 


of creditors who took the same title, 


which the stockholder held,and no other 
or better. The court further says: 
*‘What we have said is decisive of the 
present controversy. But there is some 
public interest in the more general ques- 
tion whether article 1o (the by-law creat- 
ing lien) can proprio marie bind the title 
to the stock absolutely; that is to say, 
whether, under it, the corporation could 
acquire a right superior to the title of a 
bona fide purchaser for value, without 
notice. On this point there is a differ— 
ence of opinion among us, It is not 
proposed to discuss the subject inasmuch 
as the majority of the court approve,and 
adopt the statement of the law in 1 
Thomp.Corp.§ 1032. It isin these words: 


‘According to the weight of authority, 
a by-law creating a lien on the shares of 
a member for debts due by him to the 
corporation is valid and binding,though 


not as against innocent purchasers for 
value.’ 


The judgment of the court is in ac- 
cordance with the weight of authority as 
just stated.” 


NEGOTIABLE PROMISSORY NOTES AS PAYMENT IN INDIANA. 


Rhodes v. Webb-Jameson Co. etal. Appellate court of Indiana, January 28, 1898, 


In this case, the question involved was 
whether a promissory note, which was 
accepted for work done, and sold, con- 
stituted payment, so that a mechanic’s 
lien on certain property for the value of 
such work, was thereby forfeited. The 
ourt said: 

‘In the well-considered case of Smith 


v. Bettger, 68 Ind. 254, the court held— 
First, that the taking of a promissory 
note not governed by the law merchant, by 
the creditor from his debtor, for an ex- 
isting debt, is nota payment of the debt, 
unless it is so agreed to be by the par- 
ties, and the onus of proving such agree- 
ment would lie upon the debtor, Second, 
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that the taking of a bill of exchange or 
a promissory note governed by the law 
merchant, by the creditor from his debt- 
or for an existing debt, is a payment of 
the debt, unless it is otherwise agreed 
by the parties, and the onus of proving 
such agreement would lie upon the cred- 
itor, 

“This case is cited and approved in 
later cases. In Alford v. Baker, 53 Ind. 
279, it is held that the giving of a prom- 
issory note governed by the law mer- 
chant, for a pre-existing indebtedness 
of the maker to the payee, will discharge 
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the debt unless it is shown that the par- 
ties did not intend it to have that effect; 
but the giving of a promissory note not 
governed by thelaw merchant, for such 
debt, does not operate as a payment 
thereof,unless it be expressly stipulated 
between the parties. 

‘‘Only notes payable to order or bearer in 


a bank in this state are governed by the law 
merchant.”’ 

In the case before the court, the proof 
failed to show the note given in pay- 
ment was payable at a bank; hence it 
did not constitute payment and the lien 
was not forfeited. 


BANK TAXATION IN WASHINGTON. 


Pullman State Bank v. Manring, County Treasurer, supreme court of Washington, December 11, 1897. 
Newport v. Mudgett, County treasurer, supreme court of Washington, December 13, 1897. 
Bramel v. Manring, County Treasurer, supreme court of Washington, January 8, 1898. 


The Pullman State Bank brought an 
action against Manring, county treas- 
urer of Whitman county, for an injunc- 
tion to restrain him from levying upon 
its property for the collection of taxes 
assessed by the county against shares of 
the bank’s stock, owned by certain of 
its stockholders. 
points decided: 


The following are the 


1. Revenue Act, 1893, as amended by 
Sess. Laws 1895, p. 508, provides that 
in making up the amount of money or 
credits, ‘‘other than bank stock” re- 
quired to be listed or assessed, bona 
fide debts may be deducted. Held that 
the quoted exception conflicts with 
Const. Art, 7, $2, requiring uniformity 
of taxation with the proviso that a de. 
duction of debts from credits may be 
authorized. 

2. The invalidity of such exception 
does not render invalid the provision al- 
lowing debts to be deductedfrom credits. 

3. Money is not ‘‘credits’ within 
Const. art. 7, §2, providing that a de- 
duction of debts from credits may be 
authorized; and hence Revenue Act 
1893, as amended by Sess. Laws, 1895, 
p. 508, is void in so far as it provides for 
the deduction of debts from money. 


W. R. Newport, owner of 28 shares 


of national bank stock, brought an ac- 
tion against George Mudgett, treasurer 
of Spokane county, with the object of 
being allowed to deduct certain bona- 
fide debts from his credits, including 
such national bank shares, in listing his 
property for The 
holds: 


1. The owner of national bank stock 
is entitled, under Rev. St, U. S.§ 5219, 
providing for the taxation of the stock 
of any association by the states at no 
greater rate than other moneyed capital 
in the hands of other individual citizens 
is assessed, to have bona fide debts set- 
off against the assessed value of his 
stock when the law of the state author- 
izes such debts to be set off against 
shares of capital stock of a state bank or 
against moneyed capital used in compe- 
tition with national banks. 

2, Const. art. 7, § 2, providing that a 
deduction of debts trom credits may be 
authorized in fixing the assessable value 
of property, is not in conflict with the 
fourteenth amendment to the Constitu- 
tion of the United States, providing that 
‘‘no state * * * shall deny to any 
person within its jurisdiction the equal 
protection of the laws.”’ 

In Bramel v. Manring, 
holds: 


taxation. court 


the court 





LEGAL DECISIONS. 


1, In listing property for taxation, a 
stockholder in a state bank is entitled to 
have his share of the capital stock in- 
cluded in the sum of his credits from 
which his debts shall be deducted. 

2, The liability of a bank for taxes as- 
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sessed against its capital steck being 
fixed and primary before its dissolution, 
may be enforced afterwards by distraint 
and levy when due, upon property in 
the hands of trustees for the benefit of 
stockholders and creditors. 


THE LIEN OF MINNESOTA CORPORATIONS UPON THEIR STOCK, 
AND HOW IT CAN BE WAIVED. 


St Paul Nat. Bank v. Life Ins. Clearing Co., supreme court of Minn. 


Action by the St. Paul National Bank 
against the Life Insurance Clearing Co. 
to enjoin the foreclosure of a lien on 
certain insurance clearing company stock, 
unless the sale was made subject to the 
lien of the bank. 
sis sufficiently 


The following synop- 


shows the facts and 
propositions of law decided. 

1. $ 2799 Gen. St. Minn. 1894 provides 
that the stock of any corporation organ- 
ized under chapter 34, tit. 
statutes, shall be deemed personal 
property,and be transferable only on the 
books of such corporation in such form 
as the directors prescribe; and such cor- 
poration shall at all times have a lien 
upon the stock or property of its mem- 
bers invested therein, for all debts due 


from them to such 


2, of said 


corporation, which 
may be enforced by advertisement and 
sale in the manner provided for selling 
delinquentstock. Held,thatsaidsection 
does not prohibit a corporation so or- 
ganized from waiving its right by its 
acts, expressed or implied. 

2. The plaintiff bank held certain notes 
secured by a mortgage on real estate 


DEPOSITOR’S RIGHT TO HAVE 


January 7, 1898. 


against D, who was a stockholder in the 
defendant corporation, but whose sub- 
scription was unpaid. Thereupon the 
bank, with D, and the defendant cor- 
poration participating in the arrange—- 
ment, agreed that the bank should re- 
lease its mortgage security upon the real 
estate,and the defendant accept the note 
of D, with his mortgage securing the 
same, upon the same real property in 
payment (or as security) for the unpaid 
subscription of D, upon his stock, the 
defendant corporation to issue its stock 
to D, to be by him delivered to the bank 


in lieu of the notes and mortgage it held 
against D, and as security for the in- 


debtedness of D, to the bank. This 
transaction was completed, but the de- 
fendanc did not at any time during the 
negotiations claim any lien upon the 
stock. Held, that the defendant cor— 
poration had waived its lien upon the 
stock so issued to D,and delivered to the 
bank, and that the rights of the bank in 
the stock were superior to those of the 
defendant. 
Canty J. dissents. 


DEPOSIT APPLIED UPON NOTE, 


UPON BANK'S INSOLVENCY. 


In re Bank of Minnesota. 


3 made his note for $500 to the Bank 


of M, which pledged it, with other col- 
laterals which it also owned, to the 
Bank of S, to secure a loan then made 


to it. The collaterals so pledged were 


Supreme court of Minnesota, February 2, 1898. 


of the value of three times the amount 
The Bank of 
M became insolvent, closed its doors, 
and receivers of its estate were appoint- 


of the loan they secured 


ed. B then had on deposit on open ac- 
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count with the Bank of M, $i70, and 
when his note matured he paid it to the 
pledgee, except a balance of $170 which 
he claimed was offset by his deposit. 
The pledgee refused to recognize his 
claim, and insisted on the payment of 
the balance, which B paid under protest. 
The pledgee, after paying its loan from 


PRIORITY 


BETWEEN UNREGISTERED TRANSFER AND 
MENT OF CORPORATE STOCK 
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money realized from the collaterals, re- 
turned to the receivers two thirds in 
amount and value of the original col- 
laterals. 

Held: B is equitably entitled to be 
repaid from the fund in the receivers’ 
hands arising from the returned collat- 
erals the $170 so paid on his note. 


ATTACH- 
IN TEXAS. 


Tombler v. Palestine Ice Co. Court of Civil Appeals of Texas, Dec. 8, 1897. 


In this case, the rights of an unregis— 
tered pledgee of corporate stock are thus 
defined, 

1. The pledgee of stock of a private 
corporation, transferred as_ collateral 
security for valid indebtedness, by the 
delivery of the certificates therefor in- 
dorsed in blank, is entitled to protection 


NATIONAL BANKS NOT TAXABLE ON 


as against a subsequent attachment 
thereof for debts of the registered stock 
holder, though he may have neglected 
to have such transfer registered on the 
corporate books. 

2. Such pledgee may enforce payment 
of his debt through a sale of such stock, 
though such debt may be barred by the 
statute of limitations. 


PERSONAL PROPERTY. 


First Nat. Bank of Billings v. Province, supreme court of Montana, Jan. 17, 1898. 


In this case, the following question is 
considered and decided: 

‘Is personal property owned by a 
national banking association, subject to 
taxation under state laws?” 

The court holds, the question must be 
answered in the negative. Congress has 
permitted the states to tax the interests 
of the shareholders in the bank, and in 


addition, the bank’s real property; but 
the decisions are to the effect that there 
has been denial of the existence of power 
in a state to tax the personal property of 
the national bank. 


The supreme court 
of the United States has repeatedly de- 
clared the personal property ofa national 
bank to be exempt from taxation by the 
states. 


EFFECT AS PAYMENT, OF CREDIT OF CHECK BY BANK DRAWN 
ON ITSELF. 


Bartlett v. State. 

The following proposition, of interest 

to bankers, is decided in this case, as in- 
dicated by the official syllabus: 

“The giving of credit as a deposit for 

the amount of a check, by the bank 


IRREGULAR INDORSER ON CERTIFICATE 


Supreme court of Nebraska, January 3, 1898. 


upon which it is drawn, is in contem- 
plation of law, a payment of the check 
in money, to the same extent as though 
the currency had been paid over the 
counter on the check, and immediately 
re- deposited by the payee.” 


OF DEPOSIT. 


Scanland v. Porter, Ark. S.C. December 4, 1897. 


One who indorses a certificate of de- 
posit in blank, before delivery to the 
payee, is liable in this state, in the ab- 


sence of evidence of an agreement to the 
contrary, as a maker, and is not an in- 
dorser entitled to demand and notice. 
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THE ADAMS EXPRESS COMPANY AND ITS SURPLUS. 


The plan by which $12.000 ooo of surplus assets are parted with.in order to escape taxation,and yet remain 
as an indemnity fund to protect the shareholders of the company, who are personally liable for the company’s 


debts. 


A financial move of interest to bank- 
ers who follow the doings of all the large 
express companies, has recently been 
consummated by the Adams Express Co. 
in New York, having for its object the 
distribution of a large part of its surplus 
assets among its shareholders so as to 
relieve the company to that extent, of 
excessive and burdensome taxation 
thereon, in many of the western states, 
as well as other possible benefits. The 
Adams Express Compapy is an unincor- 
porated association or partnership, lo- 
cated in New York, the ownership of 
which is divided into 120,000 shares of 
Stoo each, the shareholders being per- 
sonally liable for the debts under the 
partnership form of organization, To 
protect the shareholders from this per. 
sonal liability, a fund was created forty 
years ago, and has since accumulated, 
which has stood as an indemnity fund 
against such liability. The compary has 
heretofore been paying 8 per cent. divi- 


dends per annum, payable quarterly. 
The new move is this: On February 
gth, the Adams Express Company in 
addition to declaring the usual two per 
cent. quarterly dividend, gave notice to 
shareholders that an extra dividend of 
100 per cent had been voted to share- 


holders of record February 12th. For 
the purpose of this dividend $12,000,000 
4 per cent, collateral trust fifty-year 
gold bonds were issued and distributed 
among the shareholders, dollar for dol- 
lar of their holdings. To secure these 
bonds, an equivalent value of surplus 
assets have been withdrawn from the 
ownership of the Adams Express Com- 
pany, and the title transferred to the 


Mercantile Trust Co. The deed of trust, 
however, provides that the securities so 
transferred shall stand, not only as se- 
curity for the bonds, but also as indem- 
nity to the shareholders against their 
personal liability. 

The proposition, hereafter, is to pay 4 
per cent. dividends on the shares, semi- 
annually, which with the four per cent, 
interest on the bonds, will be the equiva- 
lent of the eight per cent. dividend here- 
tofore paid. The following circular, 
issued by the company to shareholders, 
February 28, gives the official explana- 
tion of the extra one hundred per cent. 
dividend and the issue of bonds to 
shareholders: 


ADAMS EXPRESS COMPANY. 


OFFICE OF THE PRESIDENT. 
New York, Feb, 28, 1808. 
To the shareholders of the Adams Express Co: 

The Managers and the Trustees submit this 
explanation in connection with the dividend 
lately declared and the issue of bonds to the 
shareholders. 

Taxation in miny states has of late years be- 
come so burdensome as to be out of all propor- 
tion tothe business transacted therein or the 
profits derivable therefrom. The Board of 
Managers have, therefore, determined to reduce 
the amount of surplus assets owned by the 
Adams Express Co. and to distribute a portion 
thereof among the shareholders by way of divi- 
dend. To that end there has been set apart and 
transferred to the Mercantile Trust Company 
property equal to one hundred dollars per share 
which will be represented by a bond issued to 
the shareholders, bearing interest at the rate of 
four per cent, per annum, by semi-annual cou- 
pons of two per cent. each, payable in March 
and September, the principal being payable in 
gold in fifty years from March 1, 1898. These 
bonds will be of the denomination of $1,000 and 
$500 and will be secured by and representa dis- 
tributive or pro rata interest in securities and 
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property so transferred and assigned to the 
Mercantile Trust Company, as trustee. The 
dividends on the shares will hereafter be de- 
clared semi-annually, June and December, 
and not quarterly. The managers confidently 
expect to continue these dividends at the rate of 
four dollars per share per annum, thus, with 
the interest payable on the bonds, equalling the 
eight dollars per share per annum heretofore 
paid. 

Under the form of the organization of our 
company as an unincorporated association or 
partnership, the shareholders are personally 
liable for its debts. To protect the sharehold- 
ers against this personal liability, a fund was 
created forty years ago which was added to and 
accumulated as the business of the company 
developed and increased. In order to continue 
this necessary protection to shareholders against 
personal liability, the deed of trust securing the 
bonds provides, among other things, that the 
securities and property held by the Trust Com- 
pany shall stand as indemnity to the sharehold- 
ers against this personal liability as well as 
security for the bonds, The title to the prop- 
erty and securities, however, has been absolute- 
ly transferred and assigned to the Trust Co., 
and whatever surplus may be ultimately realized 
thereon will be distributed pro rata among the 
holders of the bonds at maturity. 

Each shareholder of record on the closing of 
the books February 11, 1898, is entitled to re- 
ceive at the rate of $100 in bonds for each share 
standing in his name. 

It is desirable that the articles of association 
be amended so as to extend the term and dura- 
tion of the company until after the due date of 
the bonds, and to authorize the managers and 
trustees to purchase shares of holders desiring 
to sell, ata price not exceeding the fair value 
thereof, and to reissue the same for the benefit 
of this company. 

A receipt for the scrip representing the bonds 
and a consent to such amendmentsare herewith 
enclosed, and these should be signed by stock- 
holders of record and promptly returned to the 
treasurer in the enclosed stamped envelope. 

Scrip will be exchangeable for bonds at the 
office of the Mercantile Trust Company on and 
after May 1, 1898, when the engraved bonds 
should be ready for delivery. Scrip for frac- 
tional amounts of a bond may be combined for 
exchange into such bonds. 

The treasurer of the Adams Express Com- 
pany will purchase at par for cash scrip repre- 
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senting amounts less than $500 allotted to any 
shareholder. 

The Mercantile Trust Company will be notified 
that any shipments of bonds for shareholders, 
not in excess of their distributive shares, will be 

. forwarded over the lines of this company free of 
charge, ° 


By order of the Board of Managers. 
evi C. Weir, President. 


> 


The financial operation above describ- 
ed affords an interesting contradiction 
of the old saying that ‘ta man cannot 
eat his cake and have it too;” for here, 
the Adams Express Company has eaten 
some $12,000,coo of its cake, so far as 
depriving itself of the title to,and gain- 
ing freedom from taxation upon, that 
amount of property, and giving it to an- 
other in trust for its shareholders, is con- 
cerned; yet, to a certain extent has this 
$12,000,000 of cake too, because it has 
not been distributed and dissipated 
among shareholders, and will not,be for 
fifty years, but stands as a trust fund, 
available for use to make good any losses 
the company may incur, for which its 
shareholders, otherwise, would be per- 
sonally liable. 

This operation brings to mind,a scheme 
on the same general lines, which will 
bear repeating in this connection, adopt- 
ed a few years ago by a national bank in 
Kansas,to remove the greater part of its 
surplus from the reach of the assessor 
and gatherer of taxes, and yet at the 
same time ‘‘have its surplus too”’ for all 
practical purposes. The case came be- 
fore the courts and will be found re- 
ported fully in 6B. L. J. 48. A national 
bank in Kansas had a paid-up capital of 
$50,000 anda surplus of $50,000—a tax 
able basis of $100,000. Shortly before 
the date upon which taxes were assessed, 
the directors of the bank met and adopt- 
ed the following resolution: 








“Office of the First National Bank, February 28, 
At a meeting of the directors of the First Nat’! 
Bank, held February 28, 1889, it was resolved that a 
dividend of forty thousand dollars ($40,000) be de- 
clared, payable out of the surplus, and same amount 
placed tocredit of stockholders’ account Said stock- 
holders’ account to remain as a deposit in said bank, 
unless otherwise ordered by the board of directors. 


The said forty thousand dollars belongs to the several 
stockholders as follows: 


w5oy 





B. LeRmMAB cccoccccccccccece $14,640, Owning 183 shares 
BD. BD Ge Rcacasccesseseces 10,000, “425 - 
F.S Steinkirchmer,....... 4,000, = (a 
B. Lessard, B0..cccccccccces 5,600, = 7° S 
S 3. Cat cccas Seccccecenecese 1,840, ” 23 “ 
C. GW. GeRBcccccoceccceceses 1,520, - 19 aa 
R. C. Loon (Estate).......... 1,80, bas aI aa 
BD DRivinscccchoteinicdtacs 320, as ie 
Rs TH. Bs WN iicksccsce cscs 400, ” is 
$40,000 50> 


“The above amounts belonging to the several stock- 
holders are to be held as above directed. Attest: A. 
B. Gilbert, Cashier and Secretary.”’ 


The cashier of the bank thereupon 
charged the surplus account on the books 
of the bank, as follows: 


February 28, 1889. To stockholders’ account as 
per resolution of the directors $40,000 
And then opened up a new account 
designated ‘Stockholders’ Account” and 


made the tollowing entry: 


“February 28, 1889. By surplus account, as per 
resolution Of GirectOrs...ccccccccccccccccccces $40,000 


This resolution and book-entry, we see, 
transformed a taxable asset (surplus) in- 
to a non taxable debt (deposit), and the 
bank returned to the assessor for taxa- 
tion, $50,000 for capital,and $10,000 for 
undivided surplus or profits. 

The tax officials, nevertheless, pro- 
ceeded to include the $40,000 in the 
valuation of the shares for taxation and 
the bank brought an action to enjoin the 
collection of taxes on thisamount. The 


contention of the tax officials was that 
the act of the bank in charging the $40, - 
ooo from one account to another, did 
not in any manner withdraw the amount 
from the control of the officers of the 
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bank,or place the respective amounts of 
it within the control of the individual 
stockholders, but that it was a subterfuge 
to avoid taxation. 

The supreme court of Kansas over- 
ruled the contention of the tax officers. 
It declared that the stockholders had a 
right to legally control and dispose of 
the surplus, and there was no question 
of the power of the directors to transfer 
theamount. Theonly point was whether 
the act of the directors was in good faith 
or as a subterfuge to escape taxation, 
This the court declared, was a question 
of fact, and the finding of the court be- 
low being in favor of good faith, and 
there being some evidence to support it, 
the court refused to disturb it. 

Here, as in the case of the Adams 
Express Company, there was a transfer 
of surplus assets to escape taxation, in 
the form of a dividend to shareholders; 
but in neither case, is there an out and 
out payment of the surplus, and entire 
relinquishment of control. Thenational 
bank in Kansas merely carried the sur- 
plus in the form of a deposit belonging 
to shareholders, but not to be withdrawn 
by the depositors, and held subject to 
the order of the board of directors. 
Even this, clearly a subterfuge, was 
sufficient to remove the surplus from 
taxation. The Adams Express Com- 
pany go further. They place their sur- 
plus out of their control, except to the 
extent that it remains subject to make 
good the company’s losses for which 
shareholders would be personally liable, 
and make the principal of the same pay- 
able at the end of fifty years. There is 
no question, therefore, in this latter in- 
stance, of the freedom of the surplus 
from foreign taxation as ‘‘assets” of 
the company. 
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THE KLONDIKE REGION. 


From the Chicago Inter Ocean. 


Thousands of people interested in the 
Klondike region will probably be very 
thankful to the Canadian government 
for the move which it has just made to 
furnish banking facilities at Dawson 
City and, at the same time, provide safe 
transportation for the gold of the min- 
ers. It is announced that the Canadian 
Bank of Commerce has been appointed 
agent of the Canadian government for 
the Yukon district, to receive the royalty 
on gold and transact other banking bus- 
iness for the government. To accom- 


plish this, it will establish an agency at 
Dawson City at the earliest date in the 
coming spring which the means of travel 


will permit, It is understood that the 
arrangement between the Canadian 
government and the Bank of Commerce 
is such that the latter will issue drafts 
against gold deposited without making 
any charge other than the royalty exact- 
ed by the government, 

After receiving the gold,the bank will 
send it to the coast under an escort of 
mounted police,provided by the govern- 
ment. Miners will, therefore, be reliev- 
ed from all risk of being waylaid and 
robbed on the way home of the proceeds 
oftheirlabor, Thegovernment,through 
the bank, will, consequently, guarantee 
absolute safetv, besides affording banking 
facilities to those going to as well as 
those coming from, the Klondike. 

The Canadian Bank of Commerce, 
whose headquarters are at Toronto, is a 
highly substantial institution. It hasa 
capital stock of $7,000,ocoand $1,000, 000 
of reserve, It hassome forty-five branch 
offices in the Dominion. It has agencies 
in the United States—at Chicago, New 


York, and New Orleans. The general 
manager, as the head of a Canadian 
banking institution is termed, is B. E. 
Walker. 

But aside from the general fact of the 
establishment of a bank at Dawson City, 
Chicagoans and people within this region 
willbe greatly interested in knowing that 
the Northwestern National Bank of this 
city is the Chicago correspondent of the 
Canadian Bank of Commerce. As soon, 
therefore, as the Dawson City office is 
established the Nothwestern National 
will be enabled to issue drafts and letters 
of credit on the Dawson City institu- 
tion. It will then be possible to carry 
drafts, instead of currency, to the Klon- 
dike region. The Canadian govern- 
ment’s move will afford protection both 
ways. Local bankers are inclined to 
think that the Northwestern, through its 
connection with the Canadian Bank of 
Commerce, has secured the monopoly 
of a pretty good business. It will be the 
only institution which can issue drafts 
on Dawson City. 

As to the Northwestern National, it is 
one of the most substantial and conser- 
Its capital, 
which amounts to $1,000,000, is mostly 
owned by rich people. 
tively speaking, but a handful of stock- 
holders, the shares being closely held. 
The last statement made by the bank to 
the national comptroller of the currency 
showed deposits of $6,034,798. Within 
a year its business, as represented by 
deposits, has grown from $5,506,875 to 
the amount mentioned, being an increase 
of $527,923, or at the rate of nearly lo 
per cent, 


vative banks in the city. 


It has, compara- 
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INQUIRIES AND CORRESPONDENCE. 


This department is carried on for the benefit of all subscribers, who are entitled tosubmit questions of gen- 
eral interest, and expec’ prompt and careful consideration thereof, without charge. The names and places of 
those submitting inquiries are published, unless special request is made to the contrary. 


Conflict of State Mortgage & Usury 
Laws. 


Mobile, Ala. Feb. 28, 1898. 
Editor Banking Law Journal: 
Dear Str:—A obtains a loan from a bank in 


Alabama, executing note, joined in by wife, to 
bank; 


certain 


A and wife also executing a mortgage on 
lands in Florida to secure the note, 
Note is usurious under law of Alabama, but not 
under law of Florida. Mortgage is void as to 
wife under Alabama law,but would be valid un- 


der Florida law. Please answer whether bank 


can enforce payment of the debt, through fore- 


closure and sale proceedings in the Florida 


courts. 
Vice President. 

We would refer you to the decision of 
the supreme court of Florida in Thomp- 
son v. Kyle, rendered December last, 
not yet published in official reports, 
which was an action to foreclose a mort- 
gage on lands in Florida, executed by a 
man and his wife in another state, as se- 
curity for a debt of the husband, tainted 
with usury according to the laws of the 
foreign state, and the wife being inca- 
pacitated under the laws of such foreign 
state to execute a mortgage as security 
for her husband’s debt; but there being 
no usury nor incapacity in the transac- 
tion if judged by the laws of Florida. 

Concerning the validity and enforce- 
ability of the mortgage in Florida, the 
supreme court held: Although by the 
laws of the state of a married -woman’s 
domicile she has no capacity to execute 
a mortgage upon her separate estate as 
security for the debt of her husband, yet 
if she, in that state, executes a mortgage 
of that character upon real estate in an- 
other state, whose laws permit a married 
woman to mortgage her real property 


to secure such a debt, the mortgage 
will, in the latter state, be held valid, 
and enforceable by appropriate proceed- 
ings. a 

Concerning the fact that the note, 
which the mortgage was given to secure, 
was usurious in the foreign state, though 
lawful in Florida, the court held: A 
promissory note, executed and payable 
in one state, though secured by mort- 
gage on lands situated in another state, 
will be governed as to the rate of inter- 
est it shall bear by the laws of the 
former state; and if, by such laws, 
all interest is forfeited for usury, 
the same result will follow upon fore- 
closure of the mortgage in the state 
where the mortgaged lands are situ- 
ated. 

In a nutshell, then, the bank can fore- 
close the mortgage in Florida, but will 
be limited in its recovery—i.e. the ap- 
plication of the proceeds—to theamount 


it is entitled to recover upon the note 
under the law of Alabama, in view ofits 
usurious character. 


School Township Warrants. 


Indiana, March 10, 1898. 
Editor Banking Law Journal: 

Dear Sir:—Is a school township warrant for 
the payment of money, a commercial instru- 
ment, so that a bank could safely purchase it 
from the holder, before maturity, and be able to 
compel payment from the township, without in- 
quiring into the validity of the transaction 
which led to the giving of the warrant? 


ASSISTANT CASHIER, 


A school township warrant is not a 
negotiable instrument, and isavery un- 
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satisfactory security for purchase by a 
bank, unless the latter is thoroughly ac- 
quainted with all the details connected 
with its issue, and is familiar with the 
law governing the contracting powers of 
school trustees, so as to be able to cor-— 
rectly determine that its payment is en— 
forceable from the township. Many are 
the cases in which such warrants have 
been issued for purchased supplies, and 
after transfer to banks, have been 
declared by the courts invalid and un— 
collectible. 

We will cite one or two cases by way 
of illustration. In Honey Creek School 
Township v. Barnes, 119 Ind. 213, a 
school trustee bought of the plaintiffs, 
text-books for use in the schools of his 
township, His warrant issued in pay- 
ment, was held noncollectible. His 
statutory authority to “provide furni- 
ture, apparatus, and other articles and 
educational appliances necessary for the 
thorough organization and efficient man- 
agement of said schools,” was held not 
to extend to the right of purchasing 
general text-books for the use of each of 
the individual pupils. Upon the subject 
of notice to the public, the court said: 

‘School townships are corporations 
with limited statutory powers, and all 
who deal with a trustee of a school 
township are charged with notice of the 
scope of his authority, and that he can 
bind his township only by such contracts 
as are authorized by law.” 

In the recent case of First Nat. Bank 
of Marion v. Adams School Township, 
17 Ind. App. 375, one Ray sold to the 
township through its trustee, five hun—- 
dred ‘treading circle books” at $1 each. 
In payment he issued to Ray a township 
warrant or order for $500 bearing 8 per 
cent, interest, and payable in nine 
months. Soon after its issue, and be- 
fore maturity, R sold the warrant to the 
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bank. The court held the trustee had 
no authority to purchase “reading circle 
books,” and the bank, therefore, lost its 
money. 

These cases will be sufficient to illus- 
trate the risk of investing a bank’s money 
in school township warrants, unless the 
bank officer is thoroughly familiar with 
the statutory purchasing authority of 
school trustees, and its extent, and is 
also familiar with the facts in any trar- 
saction of purchase in which a warrant 
is issued, showing it to be unquestion- 
ably within the power of the trustee. 


Authority of Cashier. 


Kansas City, Mo. Mch. 1, 1898. 
Editor Banking Law Journal: 

DeAr S1r:—A bank in Kansas carries an ac 
count with a bank in Kansas City. The cashier 
of the Kansas Bank, without the knowledge or 
authority of its board of directors, borrows $10. 
ooo from the Kansas City bank on pledge of 
certain collateral. The form of the transaction 
Three promissory 
‘*‘Kansas Bank, by A, Cashier’ come to the 
Kansas City bank by mail, accompanied by cer- 
tain collateral,with request for discount. Notes 
are discounted in the regular course of business 
and proceeds placed to the credit of the Kansas 
Bank on current account. The proceeds of dis- 
count were in part paid out upon drafts of the 
bank, part 
correspondent to its credit, 


was this: notes, executed 


forwarded to its Eastern 
and part of the 
money was sent by express to the 
bank. The latter now that its 
ier appropriated the money to his 
and that it is not liable. Collaterals have not 
been collected, and are worthless. 
Your opinion will oblige, 
A. B, 


Kansas 


Kansas 
claims cash- 


own use 


We think the facts in this case are 
sufficiently similar to those in Bank of 
Lakin v. National Bank, 57 Kan. 183, to 
make that decision applicable. The 
facts show that the Kansas bank got the 
money, and it would be liable therefor 
under the rule there laid down,i. e. that 
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a principal cannot receive and retain the 
benefits of a transaction and at the same 
time deny the authority of the agent by 
whom it was consummated. There, as 
here, the evidence showed that the bank 
actually received the money,and in such 
circumstances, the court held it would 
make no difference in its liability be- 
cause the cashier appropriated it to his 
own use. 


Suit against one Indorser only. 


Raleigh N. C. Feb. 15, 1898, 
Editor Banking Law Journal: 

DEAR Sirk:—A makes his promissory note pay- 
able to order of Band C, who indorse for A’s ac- 
commodation, Inthe regular course of business 
the note becomes the property of this bank, 
which is compelled to resort to suit to enforce it. 
Query: Has bank the right to bring suit on the 
note against C alore, without making A and B 
parties defendant? 

Cashier. 


Yes. “‘A note signed by the principal 
and sureties is a joint and several obli- 
gation to pay money, and the owner 
may sue all or either of the obligors,and 
indorsers may be sued likewise,” Nat. 
Bank of Virginia v. Carr, N. C. Sup 
Ct, 1897; per Faircloth, C. J., citing 
Code N. C., sections 41, 50. 


Set-off of Decedent’s Note- 


New York, February 28, 1808. 
Editor Banking Law Journat: Z 

DeAR Sir:—What is the rule in this state upon 
the following: 

A makes a note which the bank discounts. 
A dies before note matures. 

1. Has bank right to set-off note against de- 
posit, demanded by A’s personal representa- 
tive? 

2. If not so, ordinarily, but bank can prove 
discount was procured through A’s fraud, will 
this alter case, in favor of bank’s right of set- 
off? Discount Clerk. 


1. It is settled law in New York that a 
demand against a decedent which falls 
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due after his death is not available as a 
set off or counterclaim in a suit brought 
by his personal representative. Code 
Civ. Proc. § 506; Jordan v. Bank, 74 N. 
Y. 467. 

z. But if the bank can prove that it 
was induced to discount the note by 
reason of fraudulent representations or 
fraud of A, it would be entitled to re- 
scind the credit given for the note, and 
this would relate back to the time it was 
given, so that the amount might be de- 
ducted from any balance otherwise owing 
the estate of A. A decision was render- 
ed about a year ago by the N. Y. sup— 
reme court, appellate div., first depart- 
ment, in a case of this kind, wherein it 
was held a bank would have this right 
of rescission upon showing a discount 
obtained by fraud. Thetitle of the case, 
Peyman v. Bowery Bank. 


Indorser’s Liability—Extending Maker's 
time to Answer. 


Poughkeepsie, N. Y. March to, 1898, 
Editor Banking Law Journal: 

Dear Sixk:—A makes note to order of B 
indorses to C, who indorses and discounts with 
D bank. At maturity, note is not paid, and 
liability of indorsers is duly fixed by protest and 
notice. Thereafter D bank brings an action on 
note against A, maker, alone, and after service 
of summons and complaint, the attorney for the 
bank signed a written stipulation extending the 
time of defendant to answer for thirty days. 
Indorsers now claim this constituted an exten- 
sion of time of payment without their consent, 
which them from liability. 
answer upon this point, citing authorities. 


, who 


released lease 
Lex Mercatoria. 


In Ducker v. Rapp, 67 N, Y. 464, it 
is said: 


‘“‘An ordinary stipulation during a 
litigation to extend the time to answer 
would not affect a surety,nor would any 
agreement for any indulgence to pay, or 
otherwise, unless it was founded upon a 
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good consideration, and operated to 
prevent the collection of the demand in 
any form.” 


In German-American Bank v. Niagara 
Co. 43 N. Y. Supp. 602, it is directly 
held that an extension of time to an- 
swer, in an action by the indorsee of a 
note against the maker, is not an ex- 
tension of time of payment, so as todis- 
charge the indorser. The reasoning is 
this: The protest of the note at matur- 
ity fixes the liability of the indorser, who 
thereupon becomes an independent and 
principal debtor, and noionger stands in 
the position of mere surety for the mak- 
er of the note. Furthermore, upon pro- 
test, it becomes the indorser’s duty to 
take up the note and take such proceed- 
ings against the maker for its collection 
as shall be deemed expedient. When 
the indorser fails to do this, and throws 
the burden of enforcing the maker's 
liability on the holder, who proceeds to 
do so by action, the latter's extension of 
the time to answer does not amount to 
an extension of the time of payment of 
the note. 
pay the note and bring an action; and 
notwithstanding the the 
plaintiff in the action can withdraw his 


The indorser can at any time 
stipulation, 


action and begin a new one, In no 
sense, therefore,can an extension of time 
to answer be deemed an extension of 
time for payment of the note upon which 
the action is founded. 


CORRESPONDENCE. 


Trust Companies and Corporation 
Mortgages. 

The requirements of the Guarantee Trust and Safe De- 
posit Co. of Philadelphia, in accepting corporation 
mortgage trusts. 

GUARANTEE Trust & SAre Deposit Co., 
Philadelphia, Pa., March g, 1898. 


Editor Banking Law Journal: 
DEAR Sir:—I have been much interested in 
the article in your February number on ‘Trust 
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Companies and Corporation Mortgages*” and 
venture to send you the requirements adopted 
by our company in matters of corporation 
trusts. We understand that, legally, many of 
the things named are not necessary for us to 
ask, but morally, and in the interest of bond- 
holders, we ought to require them to be per- 
formed. 
Yours very truly, 
RicHARD C, WINSHIP, 
Trust Officer. 


[Copy of Printed Requirements. | 


CAPITAL, $1,000,000, 


GUARANTEE TRUST and SAFE DEPOSIT CO., 


316, 318 Chestnut St., Philadelphia. 
TRUST DEPARTMENT. 


In accepting CORPORATION MORTGAGE 
TRUSTS, this Company requires— 

1. The exhibition of the CHARTER of the Cor- 
poration, 

2. A Drart of the proposed mortgage or deed 
of trust, and bonds secured thereby, before ex- 
ecution, by the mortgagor. 

3. The insertion, at appropriate places in the 
mortgage or deed of trust, of 
clauses :— 


the following 


(a). And it is hereby covenanted and agreed 
and the trusts created by this instrument are ac 
cepted, upon the express condition that the 
trustee shall not incur any liability or responsi- 
bility whatever in consequence of permitting or 
suffering the party of the first part to retain or 
be in possession of the [railroads] estates and 
premises hereby mortgaged, or agreed or in- 
tended so to be, and any part thereof, and to 
use and enjoy the same; nor shall the trustee be 
or become liable or responsible for any destruc- 
tion, deterioration, determination, loss, injurv 
or damage which may be done or occur to the 
[railroad and] estate hereby mortgaged, or 
agreed or intended so to be, either by the party 
of the first part Or its agents or servants, or by 
any other person or persons Whatsoever; nor 
shall the trustee be in any way responsible for 
the consequence of any breach of the party of 
the first part of any of the covenants herein con- 
tained, nor liable to see to the application of the 
proceeds of any of the bonds secured hereby, 
nor for any act of the party of the first part, or 
its agents or servants, nor for any failure to file 


*By F. S. Bangs, President State Trust Company, 
New York. 





INOUIRIES AND CORRESPONDENCE. 


his instrument as a chattel mortgage; nor shall 
the trustee be held liable for any act, default, or 
misconduct of any agent or agents, or persons 
employed by it, unless chargeable with culpable 
negligence in the selection or in the continuance 
of their employment; nor shall the trustee be 
answerable except for its own wilful default or 
gross neglect; and in case the trustee shall enter 
into possession of said mortgaged premises,and 
operate the same, as hereinbefore provided, it 
shall be indemnified out of the funds and prop- 
erty which shall come into its hands, as afore- 
said, for all claims and demands against it aris- 
ing from negligence, carelessness or misconduct 
of its officers, agents and employees. And in 
all cases the trustee shall be authorized to pay 
such reasonable compensation as it may deem 
proper to attorneys, servants and agents whom 
it may reasonably employ in the management 
of the trust, and the trustee shall be entitled to 
and shall have just compensation forall services 
it may render in connection with the trust, to be 
paid by the party of the first part out of the es- 
tate; and the trustee may resign from the trust, 
by notice, in writing, to the party of the first 
part, and to all known bondholders, at least 60 
days before such resignation shall take effect,or 
such shorter time as may be accepted as suffi- 
cient notice, and upon the execution and deliv- 
ery,if such shall be required of the deed of con- 
veyance and transfer to a successar in the trust. 

(b). And this indenture further witnesseth 
that the party of the second part shall not be re- 
sponsible for any loss or damage which may oc- 
cur to the property and estate hereby conveyed, 
and it shall not be its duty to pay the taxes 
which may be assessed thereon or to see to the 
proper listing of said property for taxation, or 
to cause the said property or any part thereof 
to be insured or the insurance to be kept in 
force, unless the money for the payment of such 
taxes and for effecting and maintaining such 
insurance shall be placed with it, to defray such 
expenditures, by the holder or holders of said 
bonds or any one or more of them or by the 
party of the first part. And said party of the 
second part shall not be required to institute 
any action at law or suit in equity or to defend 
any such action or suit concerning the property 
and estate embraced in this indenture, or con- 
cerning any matter embraced in this indenture, 
or connected with the trust hereby imposed un- 
less the party of the first part or the holder or 
holders of said bonds or any one or more there- 
of shall properly indemnify said party of the 
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second part against any and all costs and ex- 
penses of such litigation including reasonable 
counsel fees. 

(c), The recitals herein contained are made on 
behalf of the said (here name the corporation 
mortgagor), and the said trustee assumes no re- 
sponsibility as to the correctness of any state- 
ment therein contained. 

(d). It is hereby covenanted and agreed, that 
the said trustee shall not be under any obliga- 
tion to take any action toward the execution of 
this trust which, in its opinion, will be likely to 
involve it in personal expense or liability, un- 
less and until some one or more, as the case 
may be, of the said bondholders, or other person 
in their behalf, shall, as often as reasonably re- 
quired by the said trustee, give it good and suf- 
ficient indemnity against such expense or liabil- 
ity, anything herein contained to the contrary 
notwithstanding; but that it shall be the duty 
of the said trustee, upon receiving proper in- 
demnification, as herein provided, to take appro- 
priate proceedings, at law or in equity, to 
enforce the rights of the bondholders under 
these presents, upon requisition, in writing, as 
herein specified. 

4. If a SINKING FuND is provided for by the 
mortgage or deed of trust, the following proviso 
should be inserted in the clause relating thereto: 

(d). PRovIDED, HOWEVER, That in the event of 
a failure on the part of the party of the first part 
from time to time, to pay the amounts required 
for the sinking fund, after demand made, the 
party of the second part, or its successors or 
successor, is authorized to bring suit, by bill in 
equity or otherwise, to compel payment of the 
same; and in case of suit, shall be paid proper 
compensation for such service, and be reim- 
bursed the expenses thereof. 

5. The Ortnion, in writing, of a reputable at. 
torney of the state in which the mortgaged pro- 
perty is located, certifying that he has examined 
the mortgage or deed of trust, and that in his 
opinion, it has been executed and recorded in 
conformity with the laws of the state; that the 
said mortgage is valid and binding for the pur- 
poses stated therein, and for the security of the 
bonds and coupons therein mentioned. Where 
the mortgage purports to be a first lien, and 
searches are Obtained, the opinion should add 
that the searches produced show the mortgage 
or deed of trust to be a first lien on the property 
mortgaged. 

6. If the mortgage or deed of trust purports 
to be a first mortgage, SEARCHES must be pro- 
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duced, DATED AT LEAST ONE DAY AFTER the date 
of the record of the mortgage or deed of trust, 
showing it to be not only a first mortgage, buta 
first LIEN, i.e. tax, judgment, mechanics or 
municipal claims, mortgage, conveyance, lis 
pendens, and all others requisite for that pur- 
pose. 

7. Certified copies, under the seal of the cor- 
poration, and -attested by the President and 
Secretary, of the RESOLUTIONS OF THE STock- 
HOLDERS and of the BoArp oF DIREcroRs, auth- 
orizing the making and execution of the mort- 
gage or deed of trust, which resolution should 
be recited in the mortgage or deed of trust. 

8. The RECORDING of the mortgage or deed of 
trust before the issuance of the bonds, but not 
until the trustee has formally accepted the trust. 

g. The payment to this Company of the Com- 
PENSATION for its services as trustee in the issu- 
ance of the bonds, which payment is to be made 
at the time of the issuance of the bonds by the 
trustee. 

10. A certified copy of a resolution of the Board 
or Directors of the corporation mortgagor, auth- 
orizing the DELIVERY of the bonds issued under 
the mortgage or deed of trust, by the trustee, to 
an officer, officers or persons named in the reso- 
lution, and acting on behalf of the mortgagor, 
and giving power to such officer or person to re- 
ceipt for the same on the books of the trustee. 
After the delivery by the trustee to the corpora- 
tion mortgagor, the bonds may be re-deposited 
with the compay, to be disposed of as the cor- 
poration mortgagor may,in writing, under seal, 
direct. 

11. The following form of CERTIFICATE of the 
trustee should be printed upon the BACK of the 
bonds:— 

TRUSTEE’S CERTIFICATE, 

THE GUARANTEE TRUST AND SAFE Deposit Com- 
PANY, of Philadelphia, State of Pennsylvania, 
hereby certifies that this bond is one of the 
series amounting, in the aggregate, to the sum 

Dollars, and describ- 
ed in the within-mentioned mortgage or deed of 
trust. 


GUARANTEE TRUST AND SAFE Deposit Co., 
Trustee. 


President. 


12. If the trustee is required to act as REGISTRAR 
of the bonds, and as AGEN? for the Corporation 
in the payment of the coupons, an agreement 
should be made with the trustee as to terms of 
compensation for such service. 

If further information is needed, address— 

R. C. WINSHIP, Trust OFFicer. 


LAW JOURNAL. 


Liability of Texas Banks for Corres- 
pondents’ Defaults. 
Flatonia, Tex., March 11, 1808. 


Editor Banking Law Journal: 


DEAR Sik:—I have read very carefully th« 
Fort Worth case as well as the Trent case pub- 
lished in the BANKING Law JouRNAL for Feb- 
ruary, and also your article upon the modes 
adopted by banks to relieve themselves fron 
liability in collecting outside items. I have 
always been of the opinion that a bank should 
not be held for the delays and defaults of other 
collecting banks, but it seems the decisions in 
many States are against me, and now my own 
state goes on record as declaring the liability. 

As to the modes adopted by banks, I have 
read your article with great interest and you 
deserve a vote of thanks in giving socomplete a 
As to what the banks should 
do,I think the views expressed by the gentlemen 
from New Jersey, and from Plattsburgh, N. 
Y., on pages 118 and 119, 
about cover the ground. 
tions where the checks are small—in most cases 
under $100 and in some cases under $25—and 
on banks you know very well, the best plan is 
to say nothing but just put them in as cash and 
take your chances, and when any difficulty 
arises, settle the contention or loss by standing 
it yourself 


report so early. 


taken together, 


In ordinary transac- 


rather than engaging in a suit 
with your Customer, and, furthermore, as the 
gentleman from New Jersey ended his remarks, 
‘“‘avoid mistakes, rather than try to put the re- 
sponsibility for those mistakes on another.” 

In cases where a note is offered for collection 
on a distant point, have the holder signify in 
writing where it must be sent and what to doin 
the matter, and have it explained to him fully 
that the bank is not Then, if he 
nat want to relieve you, let him keep the 
and collect it himself. There is 
taking the paper gratis and then insuring the 
same. 

I expect in the next six months to see nearly 
all the Texas banks making some forms of de- 
posit tickets, pass books, stationery, etc. with 


clauses printed designed to limit their liability, 
which will be subject to the same doubts as to 
effectiveness as is stated in your article. 

I feel that my outline, as given above, is 
about right for the small interior bank where 
every one is known and transactions are limited. 
But if anything is done toward limiting liability 
it should be done distinctly and definitely in 
writing, after the manner of the Buffalo bank, 
shown on page 120. Yours truly, 

Ww. 


liable. does 
note 


no sense in 
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Embracing Items of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value of this department. 


The attention of the business men of Denver, 
Col., has been attracted to the unusually large 
number of counterfeit silver dollars made of sil- 
ver that are in circulation. The counterfeits are 
such remarkably close imitations of the genuine 
coin that it is almost impossible to detect them, 
and even government experts are frequently at 
a loss to choose between the false and the true. 

It is thought that there are vast numbers of 
them in circulation, At the Denver mint it is 
stated that the situation is so serious that the 
treasury has made it the subject of a communi- 
cation to Congress, regarding the propriety of 
adopting a new device for the coin. It is esti- 
mated that there are fully two million dollars’ 
worth of these spurious coins in circulation in 
the country. All that have been found bear 
the mark of the New Orleans mint, a lower case 
‘‘o” immediately under the eagle, and are dated 
1888. The government is making every effort 
to detect the men engaged in this business, so 
far without success, though it is believed that 
they are made somewhere in the south, 


William N. Boggs, who stole $107,000 from 
the First Nat'l Bank of Dover, Del., has surren- 
dered himself to United States Marshal Short 
on warrants sworn out by Harry A. Richard- 
son, the bank's president. Amos Cole, ex- 
sheriff of Kent county; Thomas S. Clark, a 
leading real estate dealer; Charles H. Butler of 
Dover, associated with Clark in business, and 
Colonel Cooper, former clerk of the House of 
Representatives, have been arrested and placed 
under bail for their appearance at court to be 
tried for aiding and abetting Boggs to loot the 
bank. 

President Richardson says: ‘‘Boggs will tell 
all he knows, and every man who participated 
in robbing the bank, no matter who he is, 
be prosecuted.” 

Boggs left Dover May 29th last, and the first 
ntimation that he was a defaulter was received 
five days later, when it was found there was a 
$38,000 shortage. After the examination it was 
officially announced that his shortage aggregated 
$107,000. He had been a trusted official, and 
stood high in public life. 

Arun on the bank was avoided by President 


will 


Richardson, who pledged his fortune of $1,000,- 
ooo. He then began to search for Boggs. 


The United States treasurer has issued the 
following circular in regard to the distribution 
of minor coins: 


‘*Five-cent nickel and one-cent bronze pieces 
will be furnished in the order of application from 
the United States mint at Philadelphia, Pa. to 
points reached by the United States and con- 
necting express companies, free of transporta- 
tion charges, in sums of $20, or multiples 
thereof, except New York, Boston, Baltimore, 
Philadelphia, Cincinnati, Chicago, St. Louis, 
New Orleans and San Francisco, upon receipt of 
lawful money by the superintendent of that 
mint. Applicants desiring to remit by draft on 
New York or Philadelphia may do so, but the 
superintendent of the mint assumes no liability 
in the collection of such drafts, and no shipment 
will be made until the proceeds of such remit- 
tance have been received in lawful money at 
the mint. To points not reached by express 
companies, delivery under contract with the 
government being impracticable, these coins 
will be sent by registered mail at applicant's 
risk, registry fee to be paid by the government. 

*‘A supply of these coins will be kept on 
hand by the assistant treasurers of the United 
States at New York, Boston, Baltimore, Phila- 
delphia, Cincinnati, Chicago, St. Louis, New 
Orleans, and San Francisco, and application for 
them should be made to the sub-treasuries.” 


Bank officers’ salaries in Kansas are not large 
enough to warrant the application by the Kan- 
sas Populists of the epithet ‘‘plutocrat” to the 
recipients. The amounts are disclosed 
ports to the Bank Commissioner, required by 
him in accordance with the new bank law. Of 
the 375 presidents of state and private banks, 
less than 25 draw salaries. Three of the 25 
receive $2,500 a year, and a dozen or more only 
$500 a year, the average compensation being 
less than $1,000. 
cashiers. 


in re- 


That is also the average for 
A number draw from $1,800 to §2,- 
500, but these are offset by the 200 or more who 
get from $600 to $720 a year. The cashier of 
the largest bank in the state gets only $2,500. 
The cashier of one western Kansas bank gets 
$25 a month and boards himself. Neither are 
the clerks overpaid. Some of them get cs 
much as $1,000, but the average wage is $480. 
‘Clerk hire, $200,” is a familiar entry on the 
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Statements. Only one bank in the state spent 
over $10,000 a year for running expenses. The 
next highest was $8,500, the third $5,680, and 
the fourth $4,790. The rest all run under $4,000. 
The expense account of the majority of them 


averaged less than $2,000. 


L. E, Smith of Salem, Mass. has been embar- 
rassed by having a check for $1,000 forced on 
him. Itall results from a similarity of names. 
A few weeks ago Smith, who is connected with 
the water department in Salem received a letter, 
which had been addressed to him in Boston,and 
redirected to Salem. On opening it he found it 
contained a check for $1,000, signed by John H. 
Stetson, town treasurer of Weymouth. The 
check was not intended for him and he wrote to 
Mr. Stetson about it. Mr. Stetson answered, 
telling Mr. Smith he had no business to open 
the letter. Mr. Smith thought he had a right to 
open letters addressed to himself, and so in- 
formed Mr. Stetson. Mr. Stetson wrote again 
denying,it is said, Mr. Smith’s right to open his 
own letters, and saying he should refer the mat. 
ter to the postal authorities. The check was in. 
tended for one L. E. Smith of Gloucester, Mass. 
A few days later L. E. Smith of Salem was 
astonished by again receiving the same checkin 
a letter plainly directed in the hand-writing of 
Mr. Stetson to “‘L, E. Smith, Salem.” There 
was also inclosed a letter from the chairman of 
the board of selectmen apologizing for the delay, 
saying the letter had been misdirected to Salem. 
Mr. Smith does not think he has been very 
kindly treated considering all the trouble he has 
been to. He is wondering it there is any way 
he can get rid of that check, as the treasurer of 
Weymouth persists in sending it to him. 


Fred A. Baker,a prominent attorney of Detroit, 
has filed an answer toa suit brought against him 
in the Oakland county court, involving the con- 
stitutionality of the Bland-Allison act and other 
laws pertaining to silver as a legal tender. 
Stephen Baldwin tendered Mr. Baker 364 silver 
dollars and asked for the cancellation of a mort- 
gage. 

Mr. Baker refused to surrender the mortgage 
for the 364 silver dollars, but agreed to cancel it 
if he received enough silver dollars to equa! at 
the present bullion value of silver, 364 gold 
dollars. Thiscondition was declined by Mr. 
Baldwin, and he filed a suit in equity, asking 
for a decree and commanding Mr. Baker to can- 
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cel the mortgage in view of the tender made. 

In the answer Mr. Baker submits that under 
the power ‘‘to coin money, regulate the value 
thereof and of foreign coins and fix the standard 
of weights and measures” the congress of the 
United States has no more authority or power, 
as far as pre-existing contracts for the payment 
of money are concerned, to diminish or increase 
the number of grains of pure gold or pure silver 
in the dollar in which a contract has been 
fully expressed, than it has to pre-existing con- 
tracts to change the number of grains in an ounce 
or the number of ounces in a pound or the num- 
ber of inches in a foot or feetin a yard or to 
change any other standard of weights and 
measures. 


law- 


Several of the leading attorneys of Detroit are 
interested in the case. 


We record, with sorrow, the sudden death of 
Hon. Josiah E. Just, Commissioner of the Bank- 
ing Department, State of Michigan, which oc- 
cured at his home in Ionia, Saturday night, 
February 19, 1898. 


The receivers of the Bank of Minnesota have 
filed in the District court complaint in an action 
against the stockholders of the bank, to entorce 
their double liability. The complaint states that 
the bank was organized in 1882, and that it be- 
came insolvent in December, 1896. 
the appointment of the receivers,and states that 


It sets up 


the liabilities of the bank amount to $1,653,299, 
26, while the assets will not be more than $8o0,- 
ooo. The suit asks that a!l the stockholders that 
have not already paid be compelled to pay dollar 
for dollar on the stock theyown. The par value 
of the stock is $600,000, over half of which 
owned by 


was 
William Dawson, president, and 


William Dawson, Jr., cashier. 


The St. 
argued in the supreme court on Marchist. At- 
orney General E. C. Crow and W. W. Graves 
appeared for the State, and H. S. Priest, James 
E. McKeighan, G. A. Finkelnburg, F. N. Jud- 
and A. F. Stewart for the 
The arguments occupied the 
entire day in the courten banc. It will be a 
month or more, it is said, before a decision in 
these cases can be rendered. 


Louis Trust company cases were 


son, W. E. Fisse, 
trust companies. 


A dispatch from Sheridan, Mo. dated, Feb. 
15, says: At 2:30 o'clock this morning burglars 
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robbed the Farmers’ Bank of this place of $2,400 
in silver and gold and $6,000 in drafts and 
securities. They left hardly anything which 
could be immediately converted into cash. 
President S. F. Shidler and Cashier J. B. Ruh 
set to work before dawn this morning and when 
the opening hourcame the bank was transacting 
business as usual. 

All the cash and valuables had been deposited 
in a safe secured by atime lock. The culprits 
were apparently acquainted with the details of 
the bank management and must have begun 
operations at midnight. Twoanda half hours 
later the neighbors were aroused by a loud ex- 
plosion and the crash of breaking glass, but 
the burglars were not They had 
shattered the time-lock safe with dynamite, and 
the shock of the explosion damaged the building 
to the extent of several hundred dollars, 

It is said that several citizens 


molested. 


were attracted 
to their doors by the terrific noise, but hesitated 
Then it 
Fully a half hour elapsed before 
All the windows 
were shattered and the vault was cracked. 

Cashier Ruh took charge of the place with 
several citizens, while the remainder of the party 
started in pursuit of the robbers, Thelatter had 
taken a hand car belonging to the section gang 
on the St. Joseph division of the Chicago and 
Great Western Railroad and worked their 
north toward the Iowa line, Two miles south 
of Blockton they left the track, separated, and 
struck out across the country. 


to interfere until reinforced. was too 


late, a num- 


ber of men entered the bank. 


way 


A further dispatch from Kansas City, dated 
March 6,says: Assistant Superintendent Tillot- 
son and Operative R. I. Thomas of the Pinker- 
tons returned to the city last night from Omaha, 
after six days’ hot chasing across three states for 
Charles Davis, alias Charles Martin, who has 
been wanted for robbing the bank of Sheridan, 
Mo., of $2,400 on the night of February 15. 
Tillotson and Thomas captured their man atthe 
Cambridge Hotel in Omaha, and when searched 
they found $565 in his pockets. He is lodged in 

ail there while search is being made for his 
partners, who are known to have had a hand 
n the job. 


A suit has been commenced in Omaha, involv- 
ng the liability of a credit company to a mer- 
chant-subscriber for losses arising from an ex- 
tension of credit to one erroneously rated as 
solvent. S. F. Gilman of Omaha has sued R. 
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G. Dun & Co, for $292. This is the value of a 
bill of goods Gilman sold toa Hiawatha (Kan.) 
merchant, on credit,and which he was unable to 
collect. The petition relates that the credit was 
extended on the strength of a rating secured 
from the Dun agency,which was under contract 
to furnish the plaintiff ratings on all firms in the 
United States. Dun’s rating of the Hiawatha 
merchant gave him credit for having $50,000 
above his liabilities,and good pay. Thepetition 
of Gilman asserts that the firm is judgment 
proof, and nothing can be collected on the bill. 
The petition concludes by asking the amount of 
the bill and costs. 


Sherwood S. Cunning, receiving teller of the 
First Nat. Bank,of Cincinnati has been arrested 
and locked up on the charge of embezzling $23,- 
ooo of the bank’s funds. Cunning confessed. He 
is married and has a family. The bank is one 
of the strongest and best known in the West. 


George H. Earle, Jr.,. and Richard T. Cook, 
managers of the plan of liquidating the debts of 
the late William M. Singerly, have announced 
that a syndicate of capitalists have taken up loans 
of $500,000 made to William M. Singerly by 
P. A. B. Widener, William L. Elkins, James 
McManes,and the estate of William H. Kemble, 
secured by bonds and stock of the Record 
Publishing Company. These securities, their 
statement says, represent an 
of the Record property.” 


‘fabsolute control 
The personnel of the 
syndicate of capitalists is not given, but the 
purpose of the transaction, it is explained, was 
to preventa possible fcreclosure of the claim 
and upsetting of the plan of readjustment. 
Messrs. Earle and Cook say that outside of this 
obligation the mortgaged indebtedness of the 
Record does not exceed $250,000,0f which $200 - 
000 is a real estate mortgage on the building. 
The reorganization plan, it is announced, will 


shortly be declared operative. 


A meeting of bankers and business men was 
held at the Citizens’ National Bank of Waco, 
Texas on the evening of March 13,and a resolu- 
tion was adopted to offer President McKinley a 
loan of funds without interest for war purposes. 
Of those who attended the meeting all except 
one served in the Confederate Army, and that 
one was too young for military service when 
the civil war closed. 

Among those present were J. S. McLendon, 
President of the Citizens’ National Bank; Ed. 
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Rotan, President of the First National Bank; 
Tom Davis, Vice-President of the Citizens Na- 
tional Bank,and W. D. Lacy, who owns several 
large factories and cotton compresses. Mr. 
Lacy said: 

*‘We will put up $25,000 for the use of our 
Government in case of war; and I firmly believe 
$100,000,000 can be raised in the South alone on 
similar terms. If the Government gets short of 
cash, no bond issue will beneeded. The people 
will let Uncle Sam have plenty of money. Our 
resolution to offer a loan was unanimously 
adopted, and a peculiar feature of the meeting 
is that it was purely informal, there having been 
no regular call for it.” 


The French Ministry of Finance recently in- 
‘stituted an inquiry to learn the amount of gold 
in circulation. It has ascertained that there is 
$800,000,000 worth bearing the French stamp. 
It is claimed that this is the record amount. It 
is stated that the United States has $720,000,000, 
Germany $680,000,000, and Great Britain and 
Russia $600,000,000 each. 


ADVERTISING MANAGER’S COLUMN. 


Dickens’ Demonstrator, or the ‘Proof Figure” 
‘System, advertised elsewhere in this issue, by 
Jas. R. S. Dickens, is guaranteed to prove all 
arithmetical calculations and is well worth the 
price. Mr. Dickens has been selling the sys- 
tem for about a year, and offers to refund the 
purchase price to any one who is not entirely 
satisfied with the investment; but no one has 
asked for a refund up to the present time. 


One of the most ingenious devices we have 
ever seen in the way of a calendar isthe Handy 
Memorandum Desk Calendar, manufactured by 
Poole Bros, of Chicago. It is not only a com- 
plete calendar, but a perfect memorandum 
book, and it gives one a chance to note down 
things to be done in the future, preserving a 
record of.what has been done in the past, and 
the leaves can be preserved and filed away at 
the end of the year for future reference. The 
stand is handsome and attractive, and is provid- 
ed with rubber feet to prevent scratching the 
desk. See the advertisement. 


—_—_——_ _~ 


Hon. J. M. Dalzell, better known as Private 
Dalzell, has inaugurated a novel business at 
Caldwell, Ohio. Its object is to supply literary 
productions to busy men for a trifling sum. A 
college graduate, a man of letters, long a law- 
yer and twice in the Ohio Legislature, he is 
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well known to the reading public. He was one 
ot the founders of the Republican party and of 
the Grand Army of the Republic, and his public 
addresses along these lines are familiar to the 
public. 

The advertisement of his business appears 
elsewhere in this number of the Journal, and 
we commend it to the attention of such of our 
readers as may need such assistance. 


The popularity among our readers of the 
‘‘Klip Binder” has been demonstrated by many 
orders which the manufacturer has recently re- 
ceived. This binder enables one to bind mag- 
azines and papers as they come. It is worth 
investigating by all who have not already tried 
it. A idea of what the Binder is can be obtain- 
ed from our advertising pages, but full descrip- 
tive literature will be sent, if desired before 
purchasing, upon application to H. H. Ballard, 
366, Pittsfield, Mass. 


George Mayerle, expert optician,28 Third St., 
San Francisco, Cal., places a card with us an- 
nouncing a new discovery in the matter of eye- 
glasses. His diamond crystal eyeglasses are 


superior to all other glasses for reading or dis- 
tance, weak eyes, poor sight, headache or 
nervousness. They can be used for hours in the 
strongest light and will not tire nor strain, but 
on the contrary will rest, strengthen and invig- 
orate the eyes. They are highly recommended 
by many users. A perfect fit by mail is guar- 
anteed, providing certain questions concerning 
the proposed wearer, set forthin the advertise- 
ment, are answered. These glasses can be had 
only from Mr. Mayerle. 


The American Typewriter Company, manu- 
facturers of the American Ten Dollar Typewriter, 
desire us to bring to the attention of the public, 
the following statement of the merits of their 
typewriter: 

‘*This is the fifth year of the American,and in 
that time we have sold over twenty-seven thous- 
and of them. This would have been impossible 
if the machine had not actual merit. The $100 
machines have about 2,000 separate parts. Ours 
has 35. That is the secret of our low price. 

**We do not claim to give a hundred dollar 
machine for ten doliars,but we do claim that the 
work done upon the American is equal in quality 
to that of the best machine and is capable of 
handling all the correspondence of the ordinary 
business man. If you can write twenty words 
a minute legibly with the pen, you are a rapid 
writer. If you don’t believe this, try it. But 
our machine in the hands ofa person of ordinary 
intelligence is capable of doing between thirty 
and forty words a minute.” 








WILLIAM R. WILLCOX, 


(SEE PAGE 208.) 





